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THE COURT: May I see the lawyers up here at 

side-bar? 

MR. McLAUGHLIN: Yes, sir. 

(Side-bar conference had off the record) . 

THE COURT: Come on up. Doctor. Good 
morning. We are bringing the jury in. 

THE WITNESS: Thank you. May I sit here? 

THE COURT: Sure. 

Well, we might as well sit down. The 
anticipation is too much. 

(Pause). 

(Jury in). 

THE COURT: Please be seated. 

You may continue with your examination. 

MR. SMITH: Thank you. Your Honor. 

DIRECT EXAMINATION OF ALAN BLUM (RESUMED) 

BY MR. SMITH: 

Q. Good morning. Good morning. Dr. Blum. 

A. Good morning, Mr. Smith. 

Q. Dr. Blum, at the end of the day yesterday, we were 
talking about the slides. 

If you would please, if you have — do you 
have slides with you that reflect advertising that was 
taking place from the tobacco industry prior to the year 
1965? 
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A. Yes, sir. The slides that I was going to show, I 
have selected ten slides as His Honor has asked me to do. 
Q. Would you please show those to us? 

THE COURT: I might say that there 
were — that they were prepared to show more than ten 
slides. I asked them to be limited to ten slides in the 
interest of time. 


THE WITNESS: Thank you. 

THE COURT: You may proceed. 

Do you want the lights dim? 

MR. SMITH: Please, Your Honor. 

THE WITNESS: Yes, sir. That's fine, thanks. 
A. By way of introduction — 

Q. Hold one second. 
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mike? 


THE COURT: Sure. But, Doctor, don't start 
to speak to the jury absent a question. 

THE WITNESS: Yes, sir. 

Q. Dr. Blum, would you please give us an overview for 
these ten slides? 

A. A brief introduction? 

Q. Yes, sir. 

A. By way of context, these were advertisements placed 

by the defendant cigarette companies in various media in 
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and around the time that Mr. Tompkin smoked. 

Some slightly precede, but most occurred 
during that, and they reflect all of the brands, each of 
the brands he smoked. 

And the question that we were addressing, as 
I recall at the time that I began to illustrate this, was 
what was the industry doing at that time to reflect the 
medical literature. 

I had just discussed the medical literature 

and so — 


Q. Do these reflect that? 

A. In my opinion, the knowledge of what was going on in 
the medical literature was very well-known to the industry. 
And, hence, in Slide 1, this advertisement from Philip 
Morris Tobacco Company for Philip Morris cigarettes 
recording doctor as Judge — just see if we could put 
something underneath there. 

Our paper fell out there. Here we go. 

This was placed in publications, the New York 
State Journal of Medicine. Thirty years later I was the 
editor of that journal, and I remember the day I found the 
medical journals in a closet and looked through these 
and — 

Q. Was this in that group? 

A. It was in the group of medical journals that I found 
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in our old back issues closet. 

"Doctor as Judge, Philip Morris suggests you 
judge from the evidence of your own personal observations, 
the value of Philip Morris cigarettes to your patients with 
smoker's cough." 

And then in boldface, "Published studies 
showed three out of every four cases cleared completely on 
changing to Philip Morris." 

I won't read every word but I'll just read 
this next sentence. "But naturally as published, no 
published tests no matter how authoritative can be as 
completely convincing as results you will observe for 
yourself." 

And by way of reference, they cite in the 
italicized line below the company's address, a journal 
called the Laryngoscope which was addressed primarily at 
doctors who dealt with the ear, nose and throat or 
otolaryngologist, and they give a medical reference for an 
article published in that journal that allegedly talks 
about clearing smoker's cough. 

So by way of context, this was a Philip 
Morris advertisement approximately at the time of 1950 in 
which doctors were being educated through that 
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advertisement about that company's product. 

Q. And that's Exhibit 7068 for the record. 
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A. Moving on to a similar — 

THE COURT: Wait a minute. Get him to agree 
it's Exhibit 7068. 

Q. Is that correct. Doctor? 

A. Yes, sir, 7068. 

Q. Thank you. Your Honor. 

And, Dr. Blum, this is 7073? 

A. Yes, sir. 

This advertisement comes from a similar state 
medical journal going to all of the physicians who belonged 
to the West Virginia Medical Association. The date 
precedes the earlier one. This goes back to May, 1940, 
around the time of the middle of the campaign in which 
Philip Morris Tobacco Company wanted it to be known that 
they had injected a chemical unlike all the other 
cigarettes with a different chemical. 

Theirs was diethylene glycol as opposed to 
glycerin in all of the other cigarettes as a moistening 
agent. 

MR. PROCTOR: Your Honor, Your Honor, I have 
an objection to this narrative. 

I think Dr. Blum was asked to describe what 
the ad is; not to go into history behind Philip Morris's 
activities. 


THE COURT: That was the question, counselor. 
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MR. SMITH: Yes, sir. 

THE COURT: The answer just given by the 
doctor is stricken. The jury is instructed to disregard 
it. 


Ask him questions about the slides, please. 

BY MR. SMITH: 

Q. Dr. Blum, with respect to Exhibit 7073 that's 
currently on the screen, and based upon your — 

THE COURT: What does it reflect? 

Q. Would you tell the jury what it reflects, please? 

A. This reflects the alleged knowledge of Philip Morris 
Tobacco Company that many of the patients changed from one 
brand of cigarettes to another from time to time because of 
the effect on their throats, a statement made in a medical 
journal article, the Laryngoscope, and that the implication 
of that is that the company needed to address — 

MR. PROCTOR: Your Honor. 

THE COURT: Wait a minute. That's way beyond 
the question. You see. Doctor — 

THE WITNESS: Yes, sir. 

THE COURT: — it's pretty difficult for me 
to control your testimony. 

THE WITNESS: I will try to be more brief. 

THE COURT: Answer his question. Do not 
pre-suppose an additional question and answer that 

459 


Blum - Direct 

question. That's not permitted. 

THE WITNESS: Thank you. 

THE COURT: Now, what I would like to know is 
when was this? In what journal or what publication is this 
published? What's the dates of it? 
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THE WITNESS: Thank you. 

THE COURT: Information such as that, before 
you launch into your own description of the article. 

THE WITNESS: I apologize. Your Honor. 

This particular advertisement by the Philip 
Morris Tobacco Company for Philip Morris cigarettes 
appeared in the West Virginia Medical Journal in May, 1950. 

THE COURT: And what's the substance of the 

advertisement? 


THE WITNESS: May I answer that? 

THE COURT: Sure. 

THE WITNESS: The substance of this 
particular advertisement, as I interpret from the headline, 
is the guiding of the physicians' patients about cigarette 
smoking in answer to questions they may have been asking 
their personal physician. 

THE COURT: Very well. Thank you. 

Next slide. What is this — handle the 

exhibit. 

Q. This is Exhibit 7039, is that correct? 
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THE COURT: No. 


Is it? Is it? You are not the witness. The 
witness is the one who describes it. 

Q. Would you please give us the exhibit number that you 
are now referring to. Dr. Blum? 

A. This advertisement is Exhibit Number 7039. 

Q. And I guess technically after that is .001, is that 
correct? 

A. I can't read that, sir. 

MR. SMITH: Will the Court take my word for 

that? 


THE COURT: 7039 is good enough. Let's move 


on . 


MR. SMITH: Okay. 

Q. And would you please tell us the date, the vintage of 
that ad, sir, as best you can place it? 

A. This appeared in the Journal of the American Medical 
Association, Volume 151, Number 2, Page 65. 

Q. May I correct you to being Number 7? I don't know if 
that matters, but that is a 7 rather than a 2 after the 
number. 

A. Early 1950s this appeared. 

Q. And would you tell us the substance of this ad as you 
have analyzed it? 

A. The headline "Have you tried this experiment. Doctor" 
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reflects the company's concern that, the P. Lorillard 
Tobacco Company, that doctors needed to see for themselves 
that by blowing the smoke of a Kent cigarette into a glass 
and then placing the glass on to a tablecloth, seeing that 
the stain made by another brand would be far greater than 
the stain, the lighter stain made by the Kent cigarette, an 
actual experiment that they were suggesting the doctors do 
to prove for themselves that the filter filtered out more 
yellow stuff or staining stuff. 

Q. This is, in your — the title is "Have you tried 
this" in bold print "Experiment, Doctor?" 

A. Yes, sir. 

Q. Would you be so kind as to read this paragraph here? 
Can you read that paragraph. Dr. Blum, to us? 
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A. The paragraph you've asked me to read said "It was 
naturally gratifying to the makers of Kents, P. Lorillard 
Company" — 

THE COURT: Slow down a little bit. 

Q. We are both doing the same thing for the court 
reporter. 

If you would go as slow as you can so she can 
take it down. Doctor? 

A. "T was naturally gratifying to the makers of 
Kents-P. Lorillard Company-that so many members of the 
Association," that's capital A standing for American 
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Medical Association, "visited the Kent exhibit, saw the 
experiment, and tried new Kents, especially so because of 
Kents success, both from the standpoint of filter 
effectiveness and taste satisfaction." 

Q. And if you would also, one other short paragraph, if 
you would be so kind as to read the first paragraph on that 
ad. 

A. The first paragraph of the Kent cigarette 
advertisement says "A convincing demonstration performed at 
the last annual session of the American Medical Association 
convinced thousands of physicians of the effectiveness of 
the micronite filter in new Kent cigarettes. In your 
office or home, you can perform the simplified version 
below. " 

Q. Thank you, sir. 

If you would please show us the next line? 

A. I will — I gave you that number earlier. 

Q. Yes, sir. I'm going to ask you to compare, this is a 

slide but it doesn't have the sticker on it, but does it 

compare with that slide, that particular exhibit? 

A. It is, in fact. Plaintiff's Exhibit 7043.001. 

Q. Thank you, sir. And would you tell us, please, the 

approximate date of that ad? 

A. Again, the approximate date is the early 1950s, 
approximately 1952 to 1953, in the Journal of the American 
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Medical Association. 

Q. And would you read the — would you read the — that 
one, the basic paragraph to us, please? 

A. The large-type paragraph? 

Q. The large one, forgive me, yes. 

A. "The American Medical Association voluntarily 

conducted in their own laboratory a series of independent 
tests of filters and filter cigarettes. As reported in the 
Journal of the American Medical Association, these tests 
proved that of all the filter cigarettes tested, one type 
was most effective for removing tars and nicotine. This 
type filter is used by Kent, and only Kent!" 

Q. May I ask you this question? 

The second line of that, would you read the 
middle words to us, just after the word "Conducted"? 

A. "In their own laboratory." 

Q. Have we captured the substance of that ad. Dr. Blum? 
A. By reading the second line, did you just want me to 
read it or — 

Q. Now, I wanted — you covered the whole thing, but 
have we covered the substance of the ad? 

A. Well, "in their own laboratory" refers to a 
laboratory within the building of the American Medical 
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Association where they did conduct scientific research. 

Q. Testing all cigarettes? 
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A. They did conduct scientific research in the early 
1950s in the American Medical Association's own building in 
Chicago, to test filter cigarettes. 

Q. Can you tell us whether or not those results, when 
the American Medical Association would test something in 
the early 1950s, would be made available to all the 
cigarette companies involved? 

A. Yes, sir, it was. 

MR. PROCTOR: Objection, Your Honor. 

Relevance to this line of questioning. 

MR. SMITH: I think it's relevant to the 


case. 


THE COURT: Well — 

MR. SMITH: Particularly the opening 
statement said they didn't have a laboratory. 

THE COURT: Please, if we are going to have 
argument, go to the side-bar. 

MR. SMITH: I'm sorry. I'm sorry. 

Apologize. 


THE COURT: You are saying you developed this 
information about the AMA and what it was doing with 
tobacco companies and doctors as a part of your historical 
study? 

THE WITNESS: Yes, sir, and I also worked — 
THE COURT: You don't have firsthand 
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knowledge of that, do you? 

THE WITNESS: Yes, sir, and I also worked at 
the American Medical Association. 

THE COURT: Wait a minute. 

Do you have firsthand knowledge of that? 

THE WITNESS: Absolutely, yes, sir. 

THE COURT: In what context? 

THE WITNESS: In the context, this was all 
public information. 

THE COURT: Well, they can cross-examine. 
Overruled. Let's move on. 

MR. SMITH: Thank you. Your Honor. 

BY MR. SMITH: 


Q. Have we covered the substance of this ad? 

A. No, sir, we have not. 

Q. Would you tell us, please? Go — go right ahead. 
Dr. Blum. 

A. Could you be more specific? 

Q. Yes, sir. The substance of the focus of this ad as 
has relevance to this case? 

MR. COFER: Objection, Your Honor. That 

calls for — 


THE COURT: Sustained. 

Q. Does this ad, do you have an opinion, based upon your 
study of the literature and your being a medical historian, 
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as to whether or not this ad reflects knowledge upon the 
part of the manufacturers of Kent, that the removal of tars 
and nicotine was an issue at that time? 

MR. PROCTOR: Objection, Your Honor. Calls 
for speculation, and outside the scope of his expertise. 
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THE COURT: Sustained. 

Q. Based upon your expertise as a medical historian, in 
that time period, were tests being run, first of all, upon 
various cigarettes? 

A. Tests being run by the cigarette companies 
themselves? 

Q. Yes, sir. By anyone, first of all. 

Were there tests being run by the AMA, by the 
cigarette companies, by anybody? 

A. What kind of tests are you referring to? 

Q. Any type of tests with respect to tar and nicotine. 

A. Yes, sir. There were tests in the laboratory, in 

this instance in the American Medical Association, to look 
at the effectiveness of a filter in filtering out solid 
materials. 


The significance of this particular statement 
is that this advertisement engendered an editorial in the 
Journal of the American Medical Association condemning this 
advertisement as being hucksterism, medical hucksterism. 

MR. PROCTOR: Your Honor, I object and move 
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to strike. 


by the AMA. 
approach? 


I think the question was were tests being run 
MR. COFER: Objection, Your Honor. May we 


THE COURT: Yes. 

(Proceedings at side-bar:) 

MR. COFER: You see, here's my problem with 
collateral issues. You see, my problem with the collateral 
issues and narrative responses is it leaves this jury with 
half the story, and it's not germane to the case because he 
never smoked Kent during this time period. 

But here's what happened in a nutshell. The 
AMA tested three filters. One was a Kent filter, one was 
an early cellulose acetate filter. I don't recall the 
third. 


Based on the AMA's testing, they said Kent 
was the most effective at that time for filtering out tar 
and nicotine. 


Kent ran these ads. 

THE COURT: Well, these are something that 
you can handle on cross-examination. 

MR. COFER: No, I can't. 

THE COURT: But here's the problem that I 
have: I understood that these slides were going to be an 
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example of the type of advertising that was being done 
against the backdrop of the expert's opinion that by that 
time, the tobacco companies should have been warning its 
consumers that smoking tobacco ran the risk of contracting 
lung cancer. It was on that basis that I permitted this to 
go forward. 

Now, we are off in a completely different 
bent, and, Russ, I don't know how to tell you to handle 
your witness, but he is out of control, and you are way 
beyond what I said I would allow you to show these slides 
for. 


I gave you a limited purpose; not an 
opportunity for this witness to discuss the entire world of 
advertising by all cigarette companies. And that's what we 
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are engaged in. 

And I simply can't control him because you 
can't control him. 

Now, if it doesn't — if it doesn't get under 
better control, I'm going to stop the slides. 

MR. COFER: And can I say just one more 
thing, just so everyone is on the same page? 

The reason I asked for a side-bar is the AMA 
did then run an editorial saying hucksterism, and the New 
England Journal of Medicine ran a — it's completely 
collateral is my point. 
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THE COURT: I'm not having any problem with 
that. I'm trying to control the witness. 

MR. COFER: All right. Thank you. 

THE COURT: And I have to be worried about 
the proposition that if I overly restrict the plaintiff, 
the Court of Appeals will decide once again I erred in the 
process of the trial. 

MR. COFER: I understand. 

THE COURT: So I'm walking a fairly tight 
edge here, trying to conduct as fair a trial as I can 
against the backdrop of the fact that my first expert has 
no desire to limit his responses to the question. 

Now, if it doesn't get any better, I'm going 
to stop the direct examination. 

(End of side-bar conference). 

BY MR. SMITH: 

Q. Dr. Blum, were — was this particular ad — this is 
Number, the ad we have been referring to? 

A. 7043. 


Q. This was placed — 

A. I erred. And in looking at that, that ad was placed 
in the popular press. 

Q. In the popular press? 

A. Yes, sir. 

Q. And do you know where in the popular press? 
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A. "Look" magazine, if I recall correctly. 

Q. "Look" magazine? 

A. "Look" magazine and "Life" magazine. 

Q. The ad before this was placed in where? 

A. In the Journal of — I believe that was in the 

Journal of the American Medical Association. And having to 
dilute the number of slides, I misspoke. 

Q. That's — that's just being human. 

A. Thank you. 

Q. But the ad before this, when you say — the question 
I want to ask about that is that ad was placed in the 
American Medical Association, JAMA, their journal? 

A. Journal of the American Medical Association, yes, 
sir. 


Q. And would that ad have been placed in the area where 
they had medical articles, peer-reviewed journals with 
that? 


A. You are referring to this particular advertisement? 

Q. Right. 7039. 

A. Yes. This would have been placed perhaps adjoining 
to or in the early part of the book where advertisements 
for pharmaceutical companies and others were placed. 

Q. And that would have been a book that went to — 
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MR. SMITH: Okay. 

Q. Where would — who would have received JAMA, the 
Journal of the American Medical Association? 

A. Every week physicians such as my father receive the 
Journal of the American Medical Association as members of 
the American Medical Association. 

Q. Okay. That was everybody got it, if you remember? 

A. Everybody got a journal which contained approximately 

100 to 200 pages per week. 


10 

Q. 

Okay. Thank you. 

11 


Okay. Now, if we could go back to the ad 

12 

that 

was up there, please. 

13 


We can go to the next ad. 

14 

A. 

Oh, excuse me. 

15 


This advertisement — 

16 

Q. 

Give the number. 

17 

A. 

I'm sorry. 

18 

Q. 

Give the number of it. 

19 

A. 

Number 6962.002. 

20 

Q. 

Okay. Now, there is a — 

21 


THE COURT: Do you have an objection? 

22 


MR. PROCTOR: I was just going to ask that 

23 

continue to proceed in the question and answer format. 

24 

Q. 

This ad, this is half of an ad, is that correct? 

25 

A. 

Yes, sir. I realize that — 
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Q. Can you — let me hold your mike for you and you 
can — 

A. No, it's okay. 

Yeah, if you wouldn't mind. I realized I 
couldn't fit the whole thing on one slide, so this is the 
ad, if you want to hold it up. 

Q. Either way. 

A. Okay. 

Q. But I can hold these for you. 

These are Exhibit Numbers what? It's a 
two-page ad, is that correct? 

A. It was a two-page ad, and the other number which is 
the same number, I believe, is 6962.003, but — so while it 
says Gold on the slide, it really refers to Old Gold. 

Q. If you would tell us where this ad appeared, please. 
A. This advertisement appeared in "Life" magazine. 

Q. Approximately when? 

A. Approximately early 1950s. I have the exact date in 

our archive. 

Q. And the bold print in the ad says what? 

A. The bold print of the advertisement says "Main street 

to Broadway, Old Gold steals the show with a treat instead 
of a treatment!" 

Q. And can you tell us what it says in the — these two 
paragraphs right here, the two paragraphs under that? 
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1 A. The two paragraphs refer to the copy of the 

2 advertisement, next to a picture of a harmonica-playing 

3 Herb Shriner, the star of Two for the Money. 

4 Q. Read, read the two paragraphs to us, please. 

5 A. And the paragraphs say "Coast to coast more and more 
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THE COURT: Wait a minute. Slow down. 

A. I'm sorry. I apologize. 

"Coast to coast, more and more folks are 
changing to the cigarette made by tobacco men," in italics, 
"not medicine men. Old Gold cures just one thing, the 
world's best tobacco, to bring you today's most enjoyable 
cigarette. 

"So," in the second paragraph, "just forget 
all the medical mumbo-jumbo. Enjoy Old Golds, a treat so 
popular that its sales have grown at an average rate twice 
as fast as the entire cigarette industry for the last 
five-year period. Change to Old Gold for a treat instead 
of a treatment!" 

Q. Thank you. 

The next slide, please. And this is Exhibit 

Number what, please? 

A. 7000.002. 

Q. And this appeared where, as best you can determine? 

A. "Life" magazine, approximately 1952. 
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I have the exact date in our exhibits, but 
because of limitation on the slides I could not show the 
cover of "Life" magazine. 

Q. This is for what cigarette? 

A. Pall Mall. 

Q. And the manufacturer of Pall Mall? 

A. American Tobacco Company. 

Q. And the upper left-hand corner of that ad says what, 
please? 


A. "Guard against throat-scratch. Enjoy the smooth 

smoking of fine tobaccos." 

Q. And it says over on the right, let me — can we — 

A. Did you want me to read? 

Q. No, I wanted to just — yes, I did, but I wanted to 

try — 

A. No. 

Q. Just a hair, as he says before he breaks it. 

Would you read that to us at the top? 

A. I could go up to the slides and do that. 

Q. No. No. 

A. "Study this puff chart. Puff by puff you're always 

ahead with Pall Mall." 

Q. And can you summarize the chart for us? 

A. Are you referring to the three-numbered — 

Q. The one, two, three, what's the fair summary of that? 

475 


Blum - Direct 

A. The summary of this is that by smoking a longer 
length cigarette, you are able to filter out more of the 
smoke. 


It's — it's — it refers to a claim of 
mildness. It says the milder the cigarette smoke 
becomes — 

MR. PROCTOR: I object to this interpretation 
what that means. 

THE WITNESS: That is written in this copy, 

sir. 

MR. PROCTOR: It calls for speculation. 

If he wants to read it — 

THE COURT: Wait a minute. If there is an 


objection, you stop talking. 
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THE WITNESS: Excuse me. Apologize. 

THE COURT: I'm the Judge, not you. Okay? 

You got that? 

THE WITNESS: Yes. 

THE COURT: Would you read the objection back 

to me, please? 

Well, the objection is overruled. Let's move 


on. 


Q. 


it? 


MR. SMITH: Thank you. Your Honor. 

If you would go to the next slide, please. 

THE COURT: Do you have an Exhibit Number for 
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THE WITNESS: Yes, sir. 

A. Exhibit Number 70 — that's fine the way it is. No, 
no, that's fine. It's the entire ad. 

Exhibit Number 7014.002. 

Q. That appeared where, please? 

A. "Life" magazine. 

Q. Approximately when? 

A. 1953, '54. I have the exact date in the exhibit I 

had to remove for convenience of showing ten slides. 

Q. Okay. And the top of it says what? 

A. "Play safe, smoke Chesterfield." 

Q. And the next statement? 

A. "They're much milder with no unpleasant after-taste 

because. A, Chesterfield uses the world's best, mild, ripe 
tobaccos, pre-tested for the most desirable smoking 
qualities. B, Chesterfield keeps these tobaccos tasty and 
fresh with tried and tested moistening agents, pure and 
natural sugars, costly glycerol, nothing else. C, 
Chesterfields are wrapped in cigarette paper of the highest 
purity. Chesterfield cigarettes made by Liggett & Myers 
Tobacco Company." 

Q. And can you read that to us, please? That's right 
above the little place on the bottom that says 
"Chesterfield." 
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1 A. The asterisk sign says "From the report of a 

2 well-known research organization." 

3 Q. From your role as a medical historian, do you have an 

4 opinion who they are referring to as the well-known 

5 research organization? 

6 A. I have no idea. I just see the word "Research," and 

7 I think that there is a question of science and research 

8 and medicine. 


10 

Q. 

11 

cam 

12 

A. 

13 

Q. 

14 

A. 

15 

you 

16 

sci 

17 

Q. 

18 


19 

A. 

20 

Q. 

21 

A. 

22 

Q. 

23 



MR. MILLIMAN: Your Honor. 

That's okay. That's fine. You don't know where it 
from, but they say well-known research organization. 

I have no idea. 

And if you would read this last three lines, please? 
"Chesterfield contains only ingredients that give 


Thank you, sir. 

Chesterfield is made by whom? 

Liggett & Myers Tobacco Company at that time. 

And by "At that time," you mean the names changed? 
At that time the manufacturer of that cigarette. 
Okay. Next slide, please. 

And this is Exhibit Number what. Dr. Blum? 
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A. 7004.002. 

Q. And it was — appeared where, please? 
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A. This appeared in "Life" magazine later than the 
others. This is the approximately 1960 — 

MR. MILLIMAN: Your Honor, may we approach 
the bench a second? Is that Tareyton? 

THE COURT: What's the Exhibit Number again? 
MR. SMITH: 7004.002. 

THE COURT: Say that again. 

MR. SMITH: 7004.002. 

THE COURT: Permission to approach denied. 

Let's move on. 

Okay. We are going to take a short recess at 
this time. You may file out. 

(Jury out). 

THE COURT: The reason I — I haven't heard a 
question yet. All I have had is the exhibit identified. 

MR. MILLIMAN: Your Honor, the witness 
testified that these were slides of cigarettes that 
Mr. Tompkin smoked, and Mr. Tompkin by his own admission 
did not smoke Tareyton cigarettes. He smoked Herbert 
Tareyton cigarettes. 

THE COURT: Then you can cross-examine him on 

that. 


MR. MILLIMAN: Okay. 

THE COURT: That's why we have 
cross-examination. 
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I can't stop the testimony everytime there's 
something that you think is inaccurate. That's why we have 
cross-examination. 


MR. MILLIMAN: Understand, Your Honor. 

THE COURT: Well, I don't want to hear those 
kind of objections again. Just write them down and then 
you've got — you hear what's going on. Question him about 
it. You can challenge his effectiveness as an expert by 
those kind of questions. 

But we are not going to stop everytime a 
question is asked where the witness gives an inaccurate 
answer, or what you think is inaccurate. 

We will be about five minutes until we are 

ready to go. 

MR. McLAUGHLIN: Thank you. Your Honor. 
(Recess taken). 

(Jury in). 

THE COURT: Please be seated. 

You may continue. 

BY MR. SMITH: 

Q. Dr. Blum, looking at Exhibit 7004.002, that ad 

appeared where, please? 

A. "Life" magazine. 

Q. And it appeared approximately when? 

A. Approximately 1960, '61. 

480 


Blum - Direct 

Q. And the manufacturer of Tareyton was who? 

A. The American Tobacco Company. 

Q. Was there also a cigarette in that approximate time 
zone known as Herbert Tareyton? 

A. There had been. They abbreviated it to Tareyton. 
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Q. Was that also — who manufactured that cigarette? 

A. The American Tobacco Company. 

Q. Would you tell us, please — well, read the top line. 

Who is pictured in that ad? 

A. It appears to be a police officer. 

Q. And is he smoking? 

A. Smoking a cigarette with a — it's difficult to see 
on this second generation image. It is a photocopy of an 
original that we hold. 

He has a black eye, a left black eye. And 
his slogan, the slogan says "Us Tareyton smokers would 
rather fight than switch." 

Q. And the line underneath that? 

A. "Join the unswitchables. Get the charcoal filter 
with the taste worth fighting for." 

Q. And what does it say under that, please? 

A. The copy refers to the filter that is in the Tareyton 
cigarette. 

Q. That is this? 

A. Known as activated charcoal. The specific first 
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sentence states: "Look, Tareyton has a white outer filter 
and an inner filter of activated charcoal," in capitals, 
"fine granules of activated charcoal," in capitals, impure 
cellulose." 


It explains in the next paragraph "The 
activated charcoal filter works with the white filter to 
actually improve the flavor of Tareyton's fine tobaccos and 
deliver a more fully-balanced taste than you've enjoyed 
before." 

Q. One question regarding these ads. Dr. Blum: Do you 

have, at least for the majority of these ads, the entire 
magazine? 

A. Yes, sir, I do. 

Q. You have not burdened us with that, but these are 
taken from magazines that you own the entire copy? 

A. By and large in collecting on the subject, I have 
made a point of not excising these to remove the context. 

So this is artificial, but represents the ad itself, but 
not in the context of the Life Magazine. 

Q. The next slide, please. 

This is Slide 6 or Exhibit 6965.002? 

A. Yes, sir. 

Q. And the place where this ad appeared, please? 

A. Again this advertisement appeared in "Life" magazine. 

Q. Approximately when? 
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A. In the early 1960s. There is a copyright date on 
this as 1964, the P. Lorillard Company. 

Q. And could you read the paragraph to the left, please? 
A. The paragraph to the left beneath the bricklayer — 

Q. Yes. 

A. — is "Kent makes the work more fun. Kent combines 
the famous micronite," that's a registered sign next to 
that micronite, "filter with the world's finest 
flavor-blended tobaccos, so for the best combination of 
filter and good taste, Kent satisfies best." 

Q. And it's a picture, who is the person represented in 
the picture? 

A. The picture is of a bricklayer and a person next to 
him who is admiring or sharing the workload, and they 
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appear beneath a headline that says "First with the finest 
filter cigarettes through Lorillard research." 

I'm just trying to see what the medallion was 
next to the Kent pack, and it says — 

Q. Is this what you are — by medallion, describe it so 
I don't — 

A. The gold medallion next to the cigarette pack. 

Q. Right here. 

A. And it has a cigarette filter and two tobacco leaves 
surrounding it and it says "The famous micronite filter." 

Q. I'm going to hand you an exhibit that's marked 8500. 
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MR. SMITH: That is not on our exhibit list. 
Your Honor, but I'd like to be per permitted to hand it to 
the witness to at least examine. 

THE COURT: Go ahead. 

Q. I have, with respect to Exhibit 8500, based upon your 
work in the area of the collecting of these ads and your 
knowledge of all the ads, and your work as a medical 
historian, by the feature of that pack, are you able to 
express an opinion as to whom the manufacturer of that 
cigarette is? 

A. I believe I can. 

Q. And who would that be, please? 

A. I believe the manufacturer of this brand of 
cigarettes, Herbert Tareyton cigarettes, would be the 
American Tobacco Company. 

Q. On the lower left-hand corner of that ad, what is 
pictured? 

A. Depicted are two packs of cigarettes, the front of 

two packs of cigarettes, with the headline "Now, two ways, 
regular or filter." 

Q. And the names of those cigarettes in that ad at that 
time on the packs? 

A. Herbert Tareyton. 

Q. Would — 

MR. PROCTOR: Your Honor, I'm sorry. Which 
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1 ad are we talking about, the screen or — 

2 THE COURT: No, we are talking about the 

3 document in his hand. 

4 MR. SMITH: 8500, the one I gave to you. 


5 

Craig 

. 



6 

A. 

Both Herbert Tareyton and Tareyton are 

used 

7 

separately, representing Herbert Tareyton. 



8 


MR. SMITH: May we show that 

ad 

to the 

9 

Your 

Honor? 



10 


THE COURT: No. 



11 

Q. 

Thank you, sir. 



12 


Is that the last slide? 



13 

A. 

One more. 



14 

Q. 

Okay, sir. If you would please show 

it 

to us. 

15 


The Exhibit Number? 



16 

A. 

6988.004. 



17 

Q. 

And this ad appeared where, please? 



18 

A. 

"Life" magazine. 



19 

Q. 

Approximately when? 



20 

A. 

1964 . 



21 

Q. 

And the name of the cigarette? 



22 

A. 

Lark. 



23 

Q. 

Manufacturer? 
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middle? 

A. "Now taste the good things that happen to smoke 
filtered through charcoal granules." 

Q. And would you read the two paragraphs on the lower 
left, please? I think — can everybody see? 

A. Yes. "Flavor, the rich rewarding flavor of fine 

tobaccos made to taste even better because the smoke is 
filtered through charcoal granules. Smoothness, a new kind 
of smoothness, made possible by charcoal granules, not only 
activated but specially fortified in Lark's exclusive 
3-piece Keith filter," K-E-I-T-H. 

Q. And, Dr. Blum, and I have here that. That may help. 

What does the — first, what does it say on 
the right side of the pack, this wording that I'm pointing 
to? 


A. "Read the back of new Lark's pack and try them today. 
You, too, will find Lark richly rewarding, yet uncommonly 
smooth." 

Q. And would you tell us what is written on the back of 
that pack? 

A. The back describes the three-piece Keith filter named 
after someone called Keith, unique in cigarette filtration. 

The copy states "Lark contains two modern 
outer filters, plus an inner filter of charcoal granules, a 
basic material science uses to purify air. These granules, 
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not only activated but specially fortified, filters smoke 
selectively to make Lark's fine tobaccos taste richly 
rewarding, yet uncommonly smooth." 

And there's an asterisk after the 3-piece 
Keith filter that refers to a U.S. patent pending. 

Q. Is the word "selectively," is there anything 
underneath that word? 

A. "Selectively" is underlined. 

Q. Is that the only word in that paragraph that is 
underlined? 

A. Yes. Yes. There's — the word "unique" is 
underlined also under the 3-piece Keith filter. And there 
is a cut-off at the top of the ad where — 

Q. Oh. 

A. — it says "Unique in cigarette filtration." 

Q. That's up at the top? 

A. Yes. 

Q. Thank you, sir. 

Now, you know why I'm not running the 

machine. 


MR. SMITH: You have it set up for that. You 
can hold on that for a few minutes. We can shut it off, if 
you want. 

(Pause). 

MR. SMITH: If you would resume the witness 
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chair, please. 

THE WITNESS: Okay. 

Q. Dr. Blum, with respect to the American Medical 
Association, in your work as — first off, I want to ask 
you this question: You indicated you at one time worked at 
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the American Medical Association? 

A. Yes, sir. 

Q. That was approximately when? 

A. I worked at the American Medical Association 

in — from September, 1979 to August, 1980, a year-long 
fellowship in medical editing. 

Q. And in your work as a medical historian, did you 
learn of dealings between the tobacco companies, including 
these four, and the American Medical Association? 

A. Indeed, yes, sir. 

Q. And the — 

A. When you say "Dealings"? 

Q. Yes. I want to ask you this question: Have you 

determined an approximation of the number of ads that were 
purchased by tobacco companies in the American Medical 
Association? 

THE COURT: For what period of time? 

MR. SMITH: For the period — well, I guess 
if I might ask the first question, has he determined. And 
then I will ask the next question, with the Court's 
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permission. 

A. I don't think anyone has determined exactly. One can 
determine with reasonable accuracy approximately how many 
cigarette advertisements appeared in a typical medical 
journal. 

Q. You were able to do that? 

A. Between 1933 and 1954. 

Q. And your determination would be approximately what 
number, your best opinion? 

A. I've calculated the number for the New York state 
Journal of Medicine which I edited and I wrote an article 
about that in the New York state Journal of Medicine. 

Q. And the number was approximately what? 

A. Approximately 600 pages of cigarette advertisements 
ran in the monthly New York state Journal of Medicine 
between 1933 and 1954. 

Q. When we say that, we are not saying that ran every 
month, but that was the cumulative total? 

A. It does mean virtually every month cigarette ads ran 
either on the back cover or on the insides. I showed one 
yesterday. 

We reprised an ad that had appeared on the 
back cover of the New York state Journal of Medicine. 

MR. PROCTOR: Your Honor, I — 

MR. SMITH: Let me put a number on that, 
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please. That's in our list, but the original has not been 
marked. 


MR. PROCTOR: Objection. 

MR. SMITH: The copies have been given. 

MR. PROCTOR: Objection. Relevance to this 
line of testimony. 

MR. SMITH: I think we will tie relevance, 
with the Court's permission. 

BY MR. SMITH: 


Q. Do you care if we write on this? 

THE COURT: I haven't ruled on the objection 
yet. We are kind of bantering around. 

May I see counsel at the bench, please? 
(Proceedings at side-bar:) 
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THE COURT: What are you trying to establish? 
MR. SMITH: Your Honor, for one item is this: 
In opening statement yesterday, they indicated, they 
provided a board that reflected that the American Medical 
Association was saying things that were favorable to them 
in this fight over — 

THE COURT: I'm sorry, I can't hear you. 

MR. SMITH: They were saying things that were 
favorable to them as what was provided by the American 
Medical Association. And this, what we want to establish, 
is they were having — the tobacco companies in general, 
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because they are talking about a general position taken, 
the purchase of all these ads for one thing. We would like 
the jury to be aware of it. 

THE COURT: He's already testified to that. 
MR. SMITH: But he hasn't talked about the 


volume. 


THE COURT 
MR. SMITH 
THE COURT 
SMITH 


MR. 


I thought he said 600. 

He did. 

Isn't that volume? 

He was going to show the 
placement of one of them as just as an example of — they 
were very a prominent advertiser, one of the most — 

THE COURT: What's the objection? 

MR. PROCTOR: Several-fold. First of all, he 
is now showing a New York state medical journal; not the 
Journal of the American Medical Association. 

Second of all, this is completely collateral 
to any issue in the case, highly prejudicial. I see no 
probative value, and it's clearly outweighed by the — 

THE COURT: Your defense is that they did not 
have a duty to warn because you did not have any knowledge 
about the dangers of cigarettes. That's your defense; that 
information hadn't developed along enough to be able to 
tell consumers, "Hey, guys, you ought to be worried about 
these cigarettes, they are dangerous." 
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Your position is just the opposite; it's the 
most wonderful thing that ever came down the pike, you want 
to buy as many as you can because they are just wonderful. 
That's the tobacco companies' position. 

They are allowed to show, seems to me, that 
you did the very antithesis of engaging in warnings. 

Objection is overruled. Go ahead. 

MR. SMITH: Thank you. Your Honor. 

(End of side-bar conference). 

BY MR. SMITH: 


Q. I was asking the question too early. Dr. Blum. 

May we mark your original of the New York 
state Journal of Medicine? 

A. May I ask, is that in pencil? 

Q. If the Court permits. 

A. I left you a copy in your office. I was hoping that 
was my own copy here today. 

THE COURT: Put an exhibit sticker on it. 


please. 


MR. SMITH: Fine. 


A. That would be okay. 

THE COURT: Do you have an exhibit sticker? 
MR. SMITH: Yes, we do. Your Honor. 
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MR. SMITH: And I'll give the other one back. 
THE WITNESS: Thank you. 
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Blum - Direct 

Q. Dr. Blum, would you please — 

THE COURT: No. 

"Dr. Blum, I'm handing you what has been 
marked for identification Plaintiff's Exhibit," whatever it 
is . 

MR. SMITH: Yes. 

Q. If you would please tell us the number? 

THE COURT: No. 

Please say that in the record, that you are 
handing him the exhibit marked such and such. 

Q. Dr. Blum, I'm going to hand you what has been marked 
as Plaintiff's Exhibit 5451. Please tell me if that number 
is correct. 

A. Yes, it is. 

Q. And that is what magazine? 

THE COURT: No. 

What is it? 

Q. Dr. Blum, what is it, please? 

A. This is a copy of the New York State Journal of 

Medicine, December, 1983, the theme issue entitled "The 
world cigarette pandemic," of which I was the editor. 

THE COURT: That's 1983? 

THE WITNESS: Yes, sir. 

MR. PROCTOR: Your Honor, I renew my 

relevance objection based on the time. 
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THE COURT: Well, I haven't heard any more 

questions. 

Let's — whether or not I'm going to admit 
the exhibit is another issue not to be resolved at this 
time. 

Continue with the questioning, please. 

BY MR. SMITH: 

Q. That was — obviously that's an issue after 1965, is 
that correct? 

A. Oh, yes, sir. 

Q. Do you have any original magazines with you today 
that are before 1965? Just answer that yes or no. 

A. Original magazines? No, sir. 

Q. Does the exhibit you are now holding reflect 

advertisements that were occurring earlier? 

A. Yes, sir. I raise this issue because it contains an 
article that I wrote. 

THE COURT: The answer is yes. 

THE WITNESS: Yes, sir. 

Q. And what time period does it reflect? 

A. The time period that is reflected in this material is 

1927, and the specific aspect of the material is 1927 
through 1955. 

Q. And that's what's covered in the exhibit you are 
holding, that magazine, that part of it? 


Blum - Direct 
And then some, yes. 

And you wrote that? 

I — 

You were the editor of that document? 

And the author of the document to which I was 
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referring. 

Q. And that states what, in substance, please? 

A. It summarizes the question that I understood I was 
answering, which was approximately how many cigarette 
advertisements had appeared in the New York state Journal 
of Medicine in this case, or a typical medical journal, 
during the period between 1933 and 1955. 

Q. And, Dr. Blum, that number is what? 

A. Approximately 600 cigarette advertisements or a 
little more than two per month appeared in the New York 
state Journal of Medicine between 1933 and approximately 
1955. 

Q. Do the entities, based upon your experiences as a 
medical historian and your having worked at the AMA and 
your work with respect to this particular journal you are 
holding right there, the New York State Medical 
Association, do you have an opinion as to whether or not 
industries or companies that had ads appear in these 
medical journals paid money in — for the space of the ads? 
A. Yes, of course. As advertisements, these were paid 
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advertisements. 

Q. Now, when it comes to the medical journals during the 
period of the forties and the fifties and up through '65, 
in the medical journal, what industry was the prime 
purchaser of space, based on your opinion? 

A. I would estimate that — 

THE COURT: Is there an objection? 

MR. PROCTOR: Objection. 

THE COURT: Sustained. 

Q. Do you have an opinion? 

A. Yes. 

THE COURT: That's beyond his expertise that 

I've allowed. 

Objection sustained. 

Let's move on, please. 

Q. Do you have with you today, by the way, any originals 
that show ads that were placed in the medical journals? 

A. I showed two slides of Philip Morris advertisements 

placed in medical journals, and I showed one slide of a 
Kent cigarette advertisement placed in medical journals in 
earlier exhibits. 

Q. While we are covering — 

A. This, this exhibit is what I was going to address. I 
don't know whether that has been qualified, but this is 
also an example of a cigarette ad placed in a medical 
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journal. 

THE COURT: This Exhibit by what number? 
MR. PROCTOR: Objection. 

THE WITNESS: 5451. 

THE COURT: Thank you. 

There is an objection? There is an 

objection? 

MR. PROCTOR: Move to strike. Beyond the 
expertise, not responsive. 

THE COURT: Overruled. Let's move on. 

Q. I want to ask you a question in fairness. 

Is the ad that appears there an ad showing 
what occurred earlier in time? 

A. Yes, sir, this is an advertisement from 1937. 
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Q. It happens to appear on the cover of an '83 magazine, 
but it is a copy of an ad that appeared earlier, is that 
correct? 

A. Yes, sir. 

Q. Okay. Thank you. 

You have with you another journal today, is 
that correct? A couple more, I believe, actually. 

I don't want to take all your journals, 

frankly. 

A. Yes, I have brought with me the New York State 
Journal of Medicine Issue 2 that I alluded to yesterday. 
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Q. Yes, sir. 

A. And also a copy of the Cigarette Underworld, which 
was the book made from — that was a publisher asked to 
make a book made from our first issue. 

Q. That was the publisher, that was whom? 

A. Lyle Stewart. 

Q. And it was — okay. Enough said. 

Based upon your work as a medical historian, 
were there other contacts between the tobacco companies and 
the American Medical Association in addition to purchasing 
ads? 

A. For the period of time? 

Q. 19 — 1940s, 1950s, up to '65? 

MR. PROCTOR: Objection. Relevance. 

THE COURT: Objection — I don't know what 
"other contacts" means. Objection sustained. 

Q. Were you aware of communications between tobacco 
companies and the American Medical Association during the 
period of 1950 to 1965, regarding the questions of smoking 
and lung cancer? 

A. Absolutely. Yes, sir. 

Q. And would you tell us, first off, the type of — the 
types of communication you are referring to? 

You are referring to meetings, letters, 
events? What types of items are you referring to? 
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A. Working back — 

MR. PROCTOR: Objection. Relevance. 

THE COURT: I'm going to ask the jury to step 

out, please. 

(Jury out) . 

THE COURT: This witness has been qualified 
as an historian. Now, it sounds as if you want him to go 
beyond being an historian to be a spy, I guess. 

I don't know what you mean by he's aware of 
communications between tobacco companies and the American 
Medical Association, counselor. 

It sounds to me to be beyond the expertise 
for which he has been qualified. 

We are way beyond what would be in the 
medical — in the literature. We are now talking about 
communications. I don't know how he's qualified to testify 
to that. 


MR. SMITH: Your Honor, I — 

THE COURT: I think we better have the 
witness step out so we can have this discussion in his 
absence. 

(Witness left). 

THE COURT: Where are you going? 
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MR. SMITH: Your Honor, his work as a medical 
historian and a — also as a person who is deeply concerned 
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about smoking, he put a lot of time into it and he got a 
lot of information. 

There are documents, for instance, that we 
have where the American Tobacco Company, for example, they 
had a strong — in our judgment; the jury might see it 
differently — in-roads even to who would be the leadership 
of the American Medical Association in correspondence back 
and forth that we have copies of. 

They said — the tobacco companies made it a 
point, probably the physicians were among the largest 
smokers in the United States. They did everything they 
could to — 


THE COURT: Now, "They" is a very difficult 
pronoun for me to work with. Who is "they"? 

MR. SMITH: Tobacco companies in general, 
including these, with American Tobacco Company being one of 
those at that time was a big company, it was a big player, 
but the tobacco companies made it a point to do everything 
they could to have doctors, and the doctors' trade 
association, on their side on getting them to smoke and 
also getting them to pooh-pooh the relationship between 
smoking and lung cancer. 

Now, I don't know what, if there's — this 
gentleman has what I would respectfully submit is 
specialized knowledge in the area of that relationship, and 
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with that goal in mind, much more than any — probably, I 
know, much more than I do, and much more than the jury 
does. 


I won't — the tobacco companies — 

THE COURT: Well, what are you attempting to 
show other than what you have already happily demonstrated 
to the jury, which is that during this relevant time 
period, there's no indication that the tobacco companies, 
and in particular the defendants, ever engaged in any form 
of advertising that even remotely suggested to the consumer 
that smoking tobacco and cigarettes was dangerous for their 
health or might lead to lung cancer? 

Now, you have effectively demonstrated that. 

Where do you want to go? What's relevant 
beyond that, I haven't a clue. 

MR. SMITH: Your Honor, part of it, it hasn't 
come into evidence as yet, unless we count opening 
statement as evidence. There were — and what I'm 
concerned about, for us to encroach upon Dr. Blum and incur 
the expense of bringing him back in rebuttal is a problem. 

They have indicated to the jury that they are 
going to be relying upon positions taken by the American 
Medical Association, and we are attempting to show, just as 
we would if one relative put a document out about another 
relative or somebody who was an employee or whatever, we 
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are trying to show their relationship and how the American 
Medical Association was very vulnerable. 

THE COURT: It was dominated by the tobacco 
industry is what you are trying to say? 

MR. SMITH: We are trying to say that the 
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tobacco industry played a role in the positions at the 
American Medical Association, or at least it is a fair 
inference for a jury to analyze. 

THE COURT: Okay. And my response is so 


what? 


MR. SMITH: Well, the so what is. Your Honor, 
you have seen the prelude. They want to, and it's 
effective for them, the American Medical Association took 
positions at times that spare their position or at least 
dampen the other side. 

And I would like to have the backdrop of that 
American Medical Association's with tobacco companies 
there. 


THE COURT: Their defense is they didn't have 
to give a warning because it was common knowledge, that 
everybody knew during that period of time that if you 
smoked cigarettes, you ran the risk of lung cancer. 

That's the position they have enunciated in 
opening statement. 

MR. SMITH: Your Honor, if — 
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1 THE COURT: What you are demonstrating is 

2 that may now be their position. They never once suggested 

3 it to the consumer, what they now want to say everybody 

4 knew. 

5 Seems to me you have effectively done that. 

6 Beyond that, I don't understand the relevance. 

7 MR. SMITH: Your Honor, if I might, they have 

8 as jointly as I've ever seen it in my life, they run in 

9 both directions at the same time. 


10 


THE 

COURT 

You have the opportunity to tell 

11 

the jury that in 

final argument, counselor. 

12 


MR. 

SMITH 

But all this is, and if — what 

13 

this is is 

an effort to 

show when they start running in the 

14 

direction. 

to say 

there 

was a true controversy, they have 

15 

two reasons 

>1 

CD 

& 

-P 

didn ' t 

warn: Number one, there was a 

16 

controversy 

and. 

number 

two, everybody knew. 

17 


THE 

COURT 

I understand. 

18 


MR. 

SMITH 

But in their argument it was a 

19 

controversy 

, Your 

Honor 


20 


THE 

COURT 

And it's a ridiculous position. 

21 


MR. 

SMITH 

But effective. 

22 


THE 

COURT 

I'm not sure it's effective. 

23 


MR. 

SMITH 

I hope not. 

24 


THE 

COURT 

It hasn't persuaded me. 

25 


MR. 

SMITH 

I hope not. 
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THE 

COURT 

It's a preposterous position, but 


9 

10 

11 

12 

13 

14 


that's the position they have chosen to take here. Of 
course, the really primary position they are taking now is 
your guy didn't die as a result of tobacco. 

MR. SMITH: Yes, sir. But that's the reason 
for that, to show they can't rely on the AMA. 

THE COURT: The objection is sustained. 

Bring the witness back and go on with the rest of your 
questioning. 

Bring the jury back. 

Let's have a seat. They may be a little bit. 

(Pause). 

(Jury in). 

THE COURT: Please be seated. 
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BY MR. SMITH: 

Q. Dr. Blum, I would like to ask you, if we could cover 
some more of the medical articles, I think you mentioned 
there are some medical scientific articles that I neglected 
to ask you about yesterday that you'd like to discuss? 

A. Post-19 — 

Q. That are considered relevant? 

A. We sort of stopped in 1941. 

Q. Yes, sir. I'd like to pick up there, and we will set 
up the boards, if we may. 

THE COURT: Can we put the easel there and 
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cock it in such a way that the witness can see it, the jury 
can see it and the lawyers can see it? Don't worry about 
me, but I don't want the lawyers screened off by the easel. 

MR. PROCTOR: Your Honor, I could move. 

THE COURT: We have done it that way before, 
so you can angle it so the jury will be able to see it, the 
witness will be able to see it and the lawyers will be able 
to see it. 


That's great. Thank you. 

MR. SMITH: We will do it one board at a 

time. 


THE COURT 
MR. SMITH 
THE COURT 

more toward the jury. 


Yeah, okay. 

Yes, sir. 

Then you can cock it 
Okay. You got it. No, 


Right there. You got it. 


a little 
not — okay. 


BY MR. SMITH: 


Q. Are you familiar with the article of Dr. Pearl in 
1938? 

A. Yes, sir, I am. 

Q. I think that was the one I — we didn't cover at that 
time period, one of the ones? 

A. No, we hadn't covered every article on the left side 
of the time line. 

Q. Right. Would you tell us, please — you can look at 
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any notes you wish or not — the Pearl article appeared 
where? 

A. The Pearl article appeared in a journal called 
"Science." 

Q. And it appeared in what country? 

A. In the United States. 

Q. And it appeared in what year? 

A. 1938. 


9 Q. Can you please tell us the sum and substance of that 

10 article? 

11 A. "Science" is a peer review journal to which Dr. Pearl 

12 submitted as a researcher at Johns Hopkins University a 

13 statistical study of longevity and smoking. 

14 He discovered that there was a direct 

15 correlation between the amount of cigarette smoked and 

16 longevity, that is how long someone lived. The more 

17 someone smoked, the less long someone lived. 


18 

Q. 

And did 

he claim that had relevance to 

the issue as 

19 

to 

whether or 

not smoking cigarettes caused 

lung cancer? 

20 

A. 

Indeed. 



21 

Q. 

And his 

position was what? 


22 

A. 

Oh, I'd 

have to read what — 


23 

Q. 

I don't 

care — 
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A. 

I prefer to try to 

be — 

Q. 

Either way. 


A. 

At least on this one. 

Q. 

Yes, sir. 



THE COURT: 

Just a second, please. Sue. 


(Pause). 


Q. 

Yes, sir. Dr. Blum, 

You may resume, please. 

A. 

This is not a lung 

cancer study. This simply looked 

at 

death rates. 



Q. In general, comparing what, please? 

A. It was a — the purpose of the paper, as is written, 
is to report a part of the results of an investigation of 
the influence of tobacco on longevity. 

Q. And what did it — what was the bottom line? 

A. That survivorship corresponded to the lesser one 
smoked. If one did not smoke at all, one survived longer. 
Q. The next article that is relevant to this, the 
questions before us, please. 

A. Well, along the lines of Dr. Pearl whose work, while 
published in "Science," was not widely reported in the mass 
media, was the one that was widely reported in the popular 
press, the mass media, those were two in 1950, two studies, 
both statistical studies, one by Ernst Wynder and Evart 
Graham, of looking at approximately 600 cases of lung 
cancer and comparing those who smoked and those who did 
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not, and finding an overwhelming evidence that smoking was 
correlated with heavy smoking — excuse me, lung cancer was 
correlated with heavy smoking. 

The other study was a larger study of the 
physicians of Great Britain indicating that their smoking 
was correlated with lung cancer, those physicians — and at 
that time two-thirds of the physicians smoked — was 
correlated with — the more they smoked was correlated with 
lung cancer. 

Q. And that was the same conclusion that we had seen by 
others with respect to smoking and lung cancer? 

A. Yes. They differed in that the questionnaire that 
Wynder used, and he was just a medical student but he 
paired up with Dr. Graham who is mentioned earlier in 1933. 
Dr. Graham was the first physician to report the removal of 
a lung from lung cancer, successful removal of a lung for 
treatment of lung cancer in 1933, and who did not believe 
that smoking was the principal factor involved in lung 
cancer. 


Wynder was his student at Washington 
University in St. Louis, and he went to Dr. Graham and said 
"I really feel that we — we ought to look at this" and 
Graham scoffed, but agreed to let him pursue this 
questionnaire which asked individuals associated with 
individuals who had died of lung cancer — they didn't rely 
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on just the autopsy data and retrospective analysis, they 
literally went to spouses and others and inquired of them 
about their smoking habits. 

And that's when they made their correlation 
study by saying that excessive and prolonged use of 
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tobacco, especially cigarettes, seems to be an important 
factor in the induction of lung cancer or bronchogenic 
cancer. 

Meanwhile, virtually at the same time, 50,000 
or 59,000 doctors in England were sent — well, were 
followed; they weren't sent. It was a very, very detailed 
study that began in the late forties, and continued on in 
this next time line several subsequent publications. 

They looked at the deaths of what physicians 
were dying from, and then they saw that those who were 
dying of lung cancer had smoked cigarettes much more 
heavily than those or — and that lung cancer, in a person 
who had not smoked, was an extremely rare event. 

Q. Dr. Blum, I'm going to hand — I'm going to hand you 
three exhibits. 


MR. SMITH: Your Honor, these are not on the 
original list, but the defense has no objection. 

Q. Would you tell us the numbers of those three 
exhibits, please? 

A. These exhibits are Numbers 8600, 8601 and 8602. 
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Q. Would you please tell us the title of 8600? 

A. The title of Exhibit 8600 is "Primary pulmonary 

malignancy treated by resection." 

Q. And that — 

A. An analysis of 129 cases. 

Q. And that is by whom? 

A. Alton Ochsner, M.D., Michael E. DeBakey, M.D., and 

Leonard Dixon, M.D. 

Q. And — 

MR. COFER: What year, counsel? 

Q. Can you determine the year of that article? 

A. I can — I'm familiar with it. I'm looking for a 

date on the actual article. 

It says that this was read before the 58th 
Annual Session of the Southern Surgical Association in Hot 
Springs, Virginia on December the 10th, 1946. 

MR. COFER: Thank you. 

A. And it appears to have been published in 1947. On 
one of the pages it states 1947 Annals of Surgery. 

Q. I want to direct your attention to Page 525 of that 
article. 


I would like to ask you if you would tell us 
the essence or the summary or the substance or the bottom 
line of that particular page with respect to the issue of 
smoking and its relationship to lung cancer, if any? 
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A. Under the heading "Etiology," which I understand to 
mean cause, E-T-I-O-L-O-G-I — O-G-Y, the authors state 
that they won't — they won't re-review what has been 
reviewed about the different explanations advanced to 
account for the apparent increase in the incidence of lung 
cancer, but that in the 129 cases of patients in whom they 
took out their lungs that they are discussing here, no 
factor was found which might bear a significant 
relationship to the occurrence of the disease. 

So, in effect, they weren't saying in this 
article that smoking, which they themselves have stressed 
as a possible cause, significant cause, was — presumably 
when they say "significant," they mean statistically 
significant. 


http://legacy.library.ucsf.§dttJi(fti#dDiM^?af0yO!^pydfindustrydocuments. ucsf.edu/docs/gsjl0001 



15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


And they have a chart where, of the 129 cases 
that they treated and removed the cancer from the lungs, 97 
of the 129 patients smoked cigarettes, and 32 or 29% — so 
it's 71% versus 29%. There were 29 — 32 or 29% who were 
considered nonsmokers. 

I don't know whether that includes former 
smokers, but it just says nonsmokers here. It might have 
been at the time of the study that they were nonsmokers. 

Q. Would you please be so kind as to show that graph to 
the jury, please? 

And I can — I'll put it on for you, with 

511 


Blum - Direct 


your permission. 

A. (Handing). 

Q. Directing your attention to the graph that's on the 
right side of that sheet, how many smokers does it indicate 
it found or what — 

A. 97 of the 129 patients were referred to as presumably 
current smokers, people who were smoking at the time that 
their lungs were removed, their lung was removed. 

Q. And the category to the right was what? 

A. It's considered nonsmokers and — 

Q. How many was that? 

A. 32 were considered presumably nonsmokers, but I don't 
know whether that also refers to ex-smokers. 

Q. And the percentage, the percentile rankings of the 
smokers to nonsmokers? 

A. 71% I believe at the top of the darkened line to the 
left of Chart Number 6, and 29% on the other smaller bar 
under where your — yes, where it says nonsmokers. 

Q. These are all people who had their lungs removed for 
lung cancer? 

A. When they say "resection," it could be a partial or 
total removal. 


They are mainly going after the tumor if it 
hasn't spread beyond the localized area. 

Q. Thank you. Doctor. 
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Do you — I would like to address your 
attention now to the next exhibit if you would give us the 
number? 

A. There are two others. The one you would be referring 
to, would that be 8601? 

Q. Yes, sir. And the approximate date of that article 
is when? 

A. October 11th, 1947. 

Q. And it indicates — withdraw that. 

It appeared where, as best you can determine? 

A. This appeared in the Journal of the American Medical 
Association. 

Q. And its title? 

A. "Primary cancer of the lung, chairman's address." 

Q. And it was written by whom? 

A. It was written by Alton Ochsner, M.D., Michael 
DeBakey, M.D., and J. Leonard Dixon, M.D. 

Q. And its thrust, its substance insofar as the issue 
that's before us? 

A. Well, it's a review of the subject of lung cancer. 

Q. Does it come to any conclusions? 

A. Well, it goes through all aspects of lung cancer, as 
I recall, everything from diagnosis to treatment. 
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And it talks about the surgical death rate; 
in other words, what we would call the survival of patients 
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who have had a lung removed. It analyzes every aspect from 
the rising incidence of lung cancer. The second section is 
the etiology. The third is of pathology, which is the 
disease. Etiology again is the cause. 

And there is a statement in etiology, if you 
wish me to read that. 

Q. Yes, in fairness. Just the — it refers back to this 
slide we just saw, is that correct? 

A. I — it may. It refers to a series that these 
authors have accumulated. That means that they have 
reviewed their own patients, and by this time they are 
using slightly different numbers because this 
is — although the other article was published in '47, this 
is also published in '47, this may have been later. 

They talk about 147 patients since they had 
129 in the other one, and they say 76% were smokers and 24% 
were nonsmokers, in whom they removed all or part of a 
lung. 

Q. And that particular — in that particular paper, 
they — that particular number did not meet their 
definition for — 

A. No, and this is — 

Q. That's okay. Is that true? 

A. That's correct. 

Q. Now, I want to now go to Exhibit 8602 — or 
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no — yes, please. 

THE COURT: Do you want him to identify it? 
Q. Can you give us the approximate date of that 
particular paper? 

A. This exhibit? 

Q. Yes, sir. 

A. Number 8602? 

Q. Yes, sir. 

A. Oh, the date is March 1st, 1952, the Journal of the 
American Medical Association. 

Q. The author? 

A. The author is Alton Ochsner, M.D., Paul T. Decamp, 
D-E-C-A-M-P, M. E. DeBakey, and C. J. Ray, R-A-Y. 

Q. The title of the article, please? 

A. "Bronchogenic carcinoma: Its frequency, diagnosis 

and early treatment." 

Q. Does it discuss the relationship of smoking to lung 
cancer? 


A. Indeed. This — 

Q. Can you tell us what it says, please, in substance, 
or quote something, if it helps you do that, please? 

A. Well, this ad — this article written 12 years after 
their 1941 — 11, 12 years after that, is a lead article in 
the Journal of the American Medical Association invited 
presumably after having been delivered at the annual 
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session of the American Medical Association, reasserting 
their 1941 conclusions. 

So — 

Q. Can you read any of that to us? 

A. The line that I myself have quoted in articles that I 
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have written on Dr. Ochsner and that is — that says in the 
very first page, "There is a distinct parallelism between 
the sale of cigarettes and the incidence of bronchogenic 
carcinoma," and they talk about the sales increase 
paralleling the incidence of lung cancer. 

I'm looking for other points to read, but — 
Q. Do they indicate on the second column of that lead 

page, as to whether — the relationship of the sex of the 
smoker? 

A. Yes, they do. 

I don't identify that here. It's a very long 

article. 


But 95% of the patients with epidermat 
carcinoma, which is one kind of lung cancer, were men. And 
only 5% were women. 

On the other hand, 33% of the patients with 
adenocarcinoma, another type of lung cancer, were women, 
and 67% were men, and so forth. 

There are lots of statistics about men and 
women, but it says "Lung cancer or bronchogenic cancer is 
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1 primarily a disease of men probably due to the fact that 

2 the mucosa," the lining, "in men is more susceptible to 

3 change in men than in women. It has been suggested that 

4 since women are beginning to smoke as much as men, the 

5 incidence in women will increase." 


6 

Q. 

Thank you, sir. 



7 

A. 

The — 



8 

Q. 

I'm sorry? 



9 

A. 

I was going to 

review one more 

sentence. 

10 

Q. 

Please. 



11 

A. 

And that's what 

I was looking 

for by saying the 

12 

things 

that are often 

quoted, that I 

myself have quoted 


13 the following sentence or two sentences after the one I 

14 already read about the parallelism between cigarette sales 

15 and lung cancer. 

16 Q. Yes, sir. 

17 A. It says "Because the carcinogenic effect of cigarette 

18 smoking" — that's the cancer-causing effect — "of 

19 cigarette smoking does not become evident until after many 

20 years of smoking, in paren, approximately 20, it is 

21 frightening to speculate on the possible number of 

22 bronchogenic cancers that may develop as the result of the 

23 tremendous numbers of cigarettes consumed in the two 

24 decades from 1930 to 1950." 

25 Q. Thank you, sir. 
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1 MR. SMITH: May we turn the light on? And we 

2 will leave it just in case. 

3 Q. Would you please refer us to the next article 

4 discussing this subject? 

5 MR. SMITH: Here, I'll grab that for you, 

6 Doctor. 


7 A. Listed on the time line on the far left is the 

8 experimental demonstration reported by Wynder in 1953, and 

9 this refers to the painting of the liquefied smoke, the 

10 residue liquefied, the tar, on the back of mice. That was 

11 the animal model that he chose to do. 

12 And he borrowed — Dr. Wynder borrowed this 

13 idea from experiments that had gone on really since the 

14 very turn of the century. And he concluded that relevant 
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tobacco tars were carcinogenic when applied regularly for a 
long time to the skin of laboratory animals. 

I would have to try to look up exactly how 
long this experiment went on, but we are not talking about 
years; we are talking about more months. 

Q. And the next journal article you would like 
to — that you consider relevant to our discussion? 

A. We have alluded to Doll and Hill. Sir Richard Doll 
continued to report on the — what is the cohort study, 
that is the cohort, the group of physicians in Great 
Britain. 
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It's really something that has never been 
done before, had never been done before, probably not even 
been done since, with virtually every doctor in Great 
Britain followed for cause of death. And the association 
between nonsmoking, light smoking and heavy smoking is a 
perfect symmetrical — it's directly correlated. 

And the risk ratio, that is how many times 
greater the risk, is a minimum of 20 times the risk, 
according to their findings of those who smoked heavily. 

And that is, as I recall, smoking 25 or more cigarettes per 
day, than those who did not smoke at all. 

Q. Is that the primary — primary focus of the article? 
A. These are very detailed articles. 

Q. Yes, sir, I know. 

A. They are overwhelming to somebody who is not a 

biostatistician. 

However, the — they are cited as the largest 
and major epidemiologic study of the 20th century on 
tobacco smoking and physicians. 

Q. And how many physicians? 

A. Oh, approximately 59,000 initially on the register — 
they call it a medical register — were followed. 

Q. And did they do a further — did they issue a further 
paper? 

A. Well, again, each of these — 
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Q. Dealing with that topic? 

A. Further as the death rate goes on, they are following 
prospectively doctors and seeing as they die, what, thanks 
to the cooperation of the medical examiners and their own 
physicians, cause of death, death certificates, and there 
was also questionnaires given to the physicians themselves. 
This — 

Q. What time period, though, is what I'm — 

A. I think the study began in the late 1940s, maybe '48, 

'49. I'll — actually the study was reported in '56 which 
was the last of the studies at least in that era since 
reported many years later. 

It says "On October 31st, 1951 we sent a 
simple questionnaire to the members of the medical 
profession." 

I think the earlier study in 19 — well, at 
least that's the initial study of which I'm aware. 

I don't have in this particular book the 
'51 — I'm afraid I didn't bring the earliest one, but 
basically he — they — the one that they are reporting in 
1956 indicated a questionnaire sent on October 31st, 1951. 
Q. So this is a '56 study you have been referring to 
right now? 
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A. Right. 

Q. Okay. Thank you. 
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Are there other articles that you brought 
with you that you consider relevant to this topic, please? 
A. The Royal College of Physicians — excuse 
me — the — 

THE COURT: I think the answer is yes or no. 
A. Yes, sir. 

Q. And which one are you referring to, sir? 

A. The statement under Great Britain, that tobacco 

smoking and cancer of the lung, British medical journal — 

Q. Which year? Which year? 

A. 1957. 

Q. Thank you. 

A. Was the report of a panel, what we would call in this 
country an expert panel, convened to discuss the subject of 
smoking and lung cancer. And this was, according to this 
expert panel, a proven causal connection, proof positive. 

And in addition to that, they noted not only 
that 100 constituents have been identified in tobacco 
smoke, but at least five were known to be cancer causers, 
and they concluded the relationship is direct cause and 
effect. It's considered case closed. 

Q. Any others on the board that you'd like to discuss 
with us? 

A. The other doctors listed on the board, yes, are 
Hammond and Horn. 
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Q. What's their date? 

A. These were statisticians who followed — 

Q. Their date, though. Dr. Blum. 

A. The date on that board is 1958. 

Q. Their country? 

A. United States of America. 

Q. Thank you. 

A. Their extensive statistical analysis begun in the 

early 1950s and read almost every year at the American 

Medical Association, showed increasingly what Doll and Hill 
were also showing, that there was a direct relationship 
between the amount smoked and disease. 

They went beyond lung cancer, and looked also 
at coronary heart disease, and found an increasing 
association with the amount smoked. 

Their study is the largest of all, because 
they studied over 188,000 men. 

Q. And the one — would you touch on the one with 
Cornfield, please, their article? 

A. The Cornfield study was an American study. 

Q. The year? 

A. Published in 1959 by the National — the Journal of 
the National Cancer Institute as a rebuttal to the 
skepticism expressed by — if one could coin a phrase, a 
growing minority, in that it was a shrinking number of 
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individuals who were challenging the — or one could say a 
dying breed of individuals who were challenging the 
evidence that was being put forth by Wynder, Doll and Hill 
and Hammond and Horn. 

And they were, in a rather spirited fashion. 
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refuting the notion that this cause and effect could still 
be disputed. 

Q. Thank you very much. 

A. In regard to lung cancer. 

Q. Dr. Blum, I'd like to ask you if you have a video 

that shows TV ads of some of the other products that — 

A. Well, I have a tape of a few commercials that are of 
cigarettes that were manufactured by the companies 
represented here. 

Q. I'd like to show that at this time. 

And we will help you. You'll receive some 
help in showing that. 

THE COURT: What's the Exhibit Number on the 


video? 


6908.002. 


MR. SMITH: Your Honor, we are marking it 


THE COURT: Dim the lights. 

Let the record show that the video is about 


to be played. 

(Tape playing). 
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BY MR. SMITH: 

Q. Dr. Blum. 

A. Yes, sir. 

Q. Have we covered the medical articles that you 

consider would be of value to the jury in understanding 
this situation? 

A. I made one error I was just trying to correct, in 
terms of the time line of Hill and Doll. 

There was one listed in 1950 and then the 

second one. 

The — I don't know whether in the time line 
the error was made in terms of the year error, but he had 
two studies — they had two studies of doctors, one in 1954 
and one 1956. 

And the 1950 study was an overview, an 
epidemiologic overview and not the preliminary — I was 
alluding to a study begun in October, 1951 that was 
published in '54 and '56, and the one listed on the time 
line in 1950 was another preliminary study which I misspoke 
about. 

So they were presenting at the same time that 
Wynder did their preliminary epidemiologic work, their 
statistical work about the relationship between smoking and 
lung cancer. And it was their conclusion based on 
preliminary work that there was a good association. 
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1 You asked me — 

2 Q. And just for clarity sake? 

3 A. So the case control study would be really 1954 and 

4 not 1950. 

5 The 1950 report — and I did see this time 

6 line before today so I should have caught that, that was 

7 really referring to — the quote is accurate, smoking is a 

8 factor and an important factor in the induction of 

9 carcinoma of the lung, but that's based on a preliminary 

10 study with fewer numbers of patients studied. 

11 Q. So they had papers in '50, '54 and '56? 

12 A. Yes, at least. And they had many other papers. 

13 Q. All right. Dr. Blum, is there an organization known 

14 as DOC? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Miami 

Q. 


Yes . 

Would you tell us what that acronym DOC stands for? 
DOC stands for Doctors Ought to Care. 

And who was the founder of that organization? 

I founded the organization. 

Approximately when? 

In September of 1977 as — 

And — excuse me. 

As a family doctor in training at the University of 
School of Medicine. 

And the purpose of that organization was what? 
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A. We have had three — excuse me — five objectives 
and, briefly, to educate the public in refreshing ways, 
especially young people about the major preventable causes 
of poor health and high medical costs; number two, to tap 
the highest level of commitment of every health 
professional toward that aim; number three, to tap the 
creativity of every young person toward that aim; number 
four, to purchase advertising space in the mass media to 
counteract the promotion of unhealthy products; and, number 
five, to use humor and satire in that aim. 

Q. Was tobacco, cigarettes, was these one of the topics 
you covered? 

A. That's been the major issue for which we have been 
recognized, and it will be 25 years next year that we have 
been an organization of physicians and medical students and 
other health professionals working in schools, in their own 
offices and in medical schools and dental schools and in 
the community at large through the purchase of advertising 
space. 

Q. Is this a nonprofit organization? 

A. It — indeed, it is; quite nonprofit. 

Q. Do you still play a role in DOC? 

A. I'm the founder of DOC. 

I don't have an active role other than to be 
available. It's never been a salary job, but I have a 
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coordinator for DOC who sends out some of our patient 
education material, our newsletters, our stickers and 
posters, and our videotapes that we have made to help train 
other doctors to go out in schools, and also to acquaint 
them with a history of some of the issues of cigarette 
advertising and other health issues. 

We've worked on a variety of issues including 
nutrition, alcohol problems, medical quackery, and we have 
had as many as 70 chapters actively at one time in 
different family practice residency programs and medical 
schools throughout the United States and outside the United 
States. 


Q. In your work as a medical historian as well as an 
interested citizen — 

A. I Love that title of medical historian, but I didn't 
get a board certification in medical history. I don't 
think there is such a thing. 

But this is what I've spent 40 years tracking 
and covering, and I think it's a cultural history that I 
have been doing prospectively, meaning as it occurs, in the 
context in which it occurs. 

Q. And when you say "not a medical historian," you mean 
you have not — you don't have a piece of paper on your 
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wall 

A. 


that says "I am a medical historian"? 
I majored in English with a minor in 


pre-medicine, 
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and I have a medical degree as well. 

Q. Is it — would it be — in your opinion, do you 
understand the medical issue, the medical literature in 
this field? 

A. I understand the medical literature and the history 
of the medical literature in the context in which it 
occurred, and have been invited to expound upon that at 
large medical meetings throughout the United States. 

Q. Incidentally, I want to — approximately — tell us 
something about your talking on the subject to groups. 

To whom have you spoken? 

A. I — 

MR. PROCTOR: Objection, Your Honor. 

THE COURT: Sustained. 

MR. PROCTOR: I think we are getting far 

beyond. 

THE COURT: Sustained. 

Q. Have you been invited to discuss the topic of tobacco 
with many medical organizations on many occasions? 

A. Every major medical organization and every major 

specialty organization, with some exceptions, has invited 
me over the last 25 years to speak at either an annual 
meeting or a State meeting. 

Q. Approximately how many of them? 

A. Medical societies, or speeches? 
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Q. Yes. Medical societies. 

MR. PROCTOR: Objection, Your Honor. 

THE COURT: Sustained. 

MR. SMITH: Okay. 

Q. For clarity of the record, I'm going to — this is 
the book we spoke of yesterday, oncology, cancer? 

A. Cancer Principles and Practice of Oncology. 

Q. And this is Exhibit Number what? 

A. 8603. 


Q. In your experience and education and your work in 
this field, have you come across information regarding the 
Federal Trade Commission's involvement with advertising of 
the tobacco industry? 

A. Yes, sir. 


MR. PROCTOR: Objection. 

THE COURT: Sustained. 

MR. SMITH: Don't want us to go in that area. 

Your Honor? 


THE COURT: I sustained the objection. 

MR. SMITH: Okay. 

Q. Based upon your education and experience, do you have 
an opinion as to the name of the manufacturer of Old Gold 
cigarettes? 

A. Yes, sir, I do. 

Q. And referring back to the time period of 1950 and 
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' 51. 

A. P. Lorillard Company. 

Q. Same question with respect to Philip Morris 

cigarettes and the period 1951 to 1954? 

A. Philip Morris. 
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Q. The same question with respect to Pall Mall or Pall 
Mall during the period 1954 to 1957? 

A. The American Tobacco Company. 

Q. Chesterfield, '57 to '59? 

A. The Liggett & Meyers Tobacco Company. 

Q. Herbert Tareyton, '59 to '61? 

A. The American Tobacco Company. 

Q. Kent, '61 to '64? 

A. The P. Lorillard Company. 

Q. Lark, '64 to '65? 

A. Liggett & Myers. 

Q. Two final items. 

One, are you receiving compensation for the 
work that — and time that you have put in this particular 
case? 

A. No, sir, I am not. 

Q. And one last, I guess comment: Happy anniversary. 

A. Thank you very much. 

MR. SMITH: That's all the questions we have. 

Your Honor. 
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THE COURT: We will take about a six or 
seven-minute break. 


3 



You may file out. 

4 



MR. SMITH: Oh, Your Honor, may I? I forgot 

5 

one 

thing, very quick, if I may. 

6 



THE COURT: Go ahead. 

7 

Q. 

Two packs of cigarettes. 

8 



Plaintiff's Exhibit 1313 , can you please tell 

9 

us 

what that 

is ? 

10 

A. 

This Exhibit 7373 is a package of Old Gold 

11 

cigarettes, " 

The treasure of them all." 

12 

Q. 

And 7372? 

13 

A. 

This is 

a package, 7372, of Philip Morris cigarettes. 

14 

Q. 

You have been kind enough to let us use those from 

15 

your personal 

collection, is that true? 

16 

A. 

Yes. 


17 



MR. SMITH: That's all. Your Honor. Thank 

18 

you 

very much 

. 

19 



THE COURT: We will take about a seven-minute 

20 

break. 


21 



You may file out. 

22 



(Jury out). 

23 



(Recess taken) 

24 




25 





531 

1 (Side bar as follows, out of the presence of 

2 the jury.) 

3 MR. MILLIMAN: Should we wait for Mr. Smith? 

4 THE COURT: No. 

5 MR. MILLIMAN: We move to strike the testimony 

6 of Dr. Blum, as your Honor has admitted he is not a 

7 medical historian. He said he thinks this is a 

8 cultural history. 


9 


I move to 

strike his testimony because he 

is 

10 

not 

qualified to give the testimony he gave. 


11 


THE COURT: 

Denied. 


12 


MR. NANCE: 

Your Honor, he must be checking 

out 

13 

our 

next witness. 



14 


THE COURT: 

Are you ready to proceed on behalf 

15 

of 

the plaintiff? 
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MR. NANCE: If we could wait a minute. 

THE COURT: The clock's running against you. 

You can waste all the time you want; the clock's 
running against you. 

I might add for the benefit of the jurors, 
that before the trial began, and in anticipating the 
possibility of endless questioning, which I've often 
seen happen in long trials, I have given each side a 
limited number of minutes. When they use their 
minutes they are done. I am the time keeper, so if 
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you get inpatient with what you might consider 
repetitive question, don't worry about it. The 
clock's running against the person who is engaged in 
the repetitive questioning, and when they run out of 
time they run out of time, and we'll go to the jury. 

So I am in control of this lawsuit. 

And Mr. Smith, you will be docked three 
minutes for not being here when the jury came back. 

You may began begin with your examination. 

CROSS EXAMINATION 

BY MR. PROCTOR: 

Q Dr. Blum, you talked a lot about advertising during 

your direct examination here today, but there is not a shred 
of evidence in this record that David Tompkin started 
smoking because of advertising, correct, sir? 

A No, sir, that's not correct. 

I'm sorry, I don't know your name, sir. 

Q Craig Proctor. I think we met before. 

A I forgot who you represent. 

Q I represent Lorillard Tobacco Company, but my question 

is. Dr. Blum have you met Mr. Tompkin? 

A No, I haven't. 

Q You reviewed Mr. Tompkin's deposition in this case in 

preparation for your testimony, correct? 

A I have read parts of his deposition I think from 1994. 
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Q And you know Mr. Tompkin started smoking in 1950, 

correct, sir? 

A Approximately 1950 at age 16. 

Q And you know the first cigarette brand Mr. Tompkin 

started smoking in 1950 was, according to Mr. Smith's charts 
there, it was Old Gold? 

A I believe that was the brand he started smoking. 

Q And Dr. Blum, you know that the only reason David 

Tompkin started smoking Old Gold cigarettes in 1950 was 
because his brother Gilbert smoked Old Gold cigarettes, 
correct, sir? 

A No, I don't know that at all. I don't think I can say 

why someone smokes because someone says he did, because I 
think that was one of the reasons that was cited. But also 
advertising was also cited as a reason for his smoking. 

Q Okay, Dr. Blum. Let's see if Mr. Tompkin agrees with 

you. 

(Portion of video of Mr. Tompkin's deposition 
was played at this point, as follows:) 

Q Now I think you told us that your brother Gilbert used 

to smoke Old Gold cigarettes? 

A Yes, sir. 

Q And that's the reason you smoked Old Gold cigarettes, 

isn't that right? 

A Yes. 

534 


http://legacy.library.ucsf.§dttJi(fti#dDiM^?af0yO!^pydfindustrydocuments. ucsf.edu/docs/gsjl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


Q And there is no other reason that you smoked Old Gold 

cigarettes, isn't that true? 

A Not that I recall. 

(End of deposition portion.) 

THE COURT: You clicked it off too fast to see 
what the answer was. If you want to use that you want 
to handle it in such a way to know what the response 
was. 

Already that what was happening was not 
recorded by the reporter is that flashed on the screen 
was what purports to be without anybody having so 
identified the deposition of Mr. Tompkin. 

Now, did you ever meet David Tompkin? 

THE WITNESS: No, sir. 

THE COURT: Do you know that was David Tompkin 
on the screen? 

THE WITNESS: I didn't know that, sir. 

THE COURT: Very well, move on. 

BY MR. PROCTOR: 

Q Dr. Blum, you showed the jury a copy of a Philip 

Morris ad from 1930? 

A I did show one of those ads. 

Q Would you look at Mr. Smith's chart there and tell the 

jury when David Tompkin started smoking Philip Morris 
cigarettes? 
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A From 1951 to 1954 he remembered smoking that brand 

during that period. 

Q So that would be after the ad you showed to the jury, 

is that correct, sir? 

A Technically you are saying somebody something that 

someone can't disagree with. He was smoking Philip Morris 
between 1951 and 1954, and the advertisements of the two 
that I was permitted to show, Mr. Tompkin couldn't have seen 
because they appeared in medical journals from 1940 to 
around 1950. 

Q Dr. Blum, I apologize here, but we have been given 

some tight restrictions by the court. Could you please work 
with me. If I ask you a simple yes or no question to keep 
to it a strict yes or no response, sir? 

A I'11 try. 

Q I'll ask you the question again. What year did 

Mr. Tompkin start smoking Philip Morris cigarettes, sir? 

A Mr. Tompkin said he smoked Philip Morris brand from 

approximately 1951 to approximately 1954. 

Q And Dr. Blum, you showed the jury a copy of a 

cigarette brand called Tareyton with a charcoal filter, 
correct, sir? 

A Yes, I showed a brand of cigarettes that was Tareyton 

with a charcoal filter. 

Q And Dr. Blum, can you look at Mr. Smith's chart and 
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tell me where the brand Tareyton appears on that chart, sir? 
A The brand Tareyton is included in the brand Herbert 

Tareyton. It was the permutation from Herbert Tareyton to 
Tareyton. It is the same brand. 

Q Dr. Blum, does the brand Tareyton appear on 

Mr. Smith's chart that shows Mr. Tompkin's smoking history? 

A Not on this chart. 

Q You showed the jury copies of Kent advertisements from 

1952 and 1953 in the context of the American Medical 
Association, correct, sir? 

A I prefaced my comments. 
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12 Q Dr. Blum, I'm sorry to interrupt you. 

13 A Yes. 

14 Q Now, can you look at Mr. Smith's chart that he 

15 provided on David Tompkin's smoking history and tell the 

16 jury when David Tompkin started smoking Kent cigarettes, 

17 please? 

18 A He started smoking approximately — I don't know how 

19 many years after the ads that I showed, but he stated that 

20 he smoked Kent brand from 1961 to 1964. 

21 Q And that would be approximately eight years after the 

22 ad that you showed the jury, correct, sir? 

23 A Very powerful memory. 

24 Q Now Dr. Blum, you talked about the New York State 

25 Journal, New York State Medical Journal, I believe it was 
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1 called? 

2 A Yes, sir. 

3 Q And you told the jury about all the ads in the New 

4 York State Medical Journal? 

5 A All of the ads in the New York State — what do you 

6 mean by that? 

7 Q You referenced the quantity of advertisements that 

8 appeared in the New York State Medical Journal over a period 

9 of time, true or false? 

10 A The quantity of cigarette ads that ran as paid 

11 advertisements in the New York State Medical Journal between 

12 1933 and 1955. 

13 Q And when you reviewed David Tompkin's deposition in 

14 this case, did you see anywhere in his deposition where he 

15 said he subscribed to the New York State Medical Journal? 

16 A No. 

17 Q Dr. Blum, that last video you played for the jury, do 

18 you remember that one that started with the Lucky Strike 

19 advertisement? 

20 A Yes. 

21 Q Could you look at Mr. Smith's demonstrative exhibit — 

22 it gives David Tompkin's smoking history — and tell us 

23 where on that chart it talks about Mr. Tompkin smoking Lucky 

24 Strike cigarettes? 

25 A It does not talk about Mr. Tompkin's smoking Lucky 

538 

1 Strike brand cigarettes made by the American Tobacco 

2 Company. 

3 Q Thank you. Dr. Blum. And the next ad on that video 

4 was a brand of cigarettes called Newport cigarettes, 

5 correct. Dr. Blum? 

6 A Correct. 

7 Q Could you look at Mr. Smith's chart and tell us why 

8 Newport cigarettes appears on David Tompkin's smoking 

9 history? 

10 A Newport, manufactured by the P. Lorillard Company does 

11 note appear on the brands smoked by — Mr. Tompkin smoked P. 

12 Lorillard Old Gold and Kent back — 

13 Q Did he smoke — 

14 A No, he did not smoke cigarettes made by P. Lorillard. 

15 Q According to the his own testimony, did he smoke 

16 Newport cigarettes or not? 

17 A No, he did not. 

18 Q The next brand of cigarettes that appeared on the 

19 chart that you showed to the jury was L&M cigarettes, 

20 correct sir? 

21 A L&M cigarettes were the two commercials I showed made 

22 by Liggett and Meyers Tobacco Company. 
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Q Dr. Blum, can you look at Mr. Smith's chart reflecting 

David Tompkin's smoking history and tell us if L&M 
cigarettes are on that chart? Yes or no, sir? 
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A No, L&M cigarettes made by Liggett and Meyers are not 

on the brand chart shown of Mr. Tompkin's cigarette smoking. 
Q Now Dr. Blum, true or false, your opinion in this case 

is that the tobacco companies should have warned in 1939, 
that cigarette smoking causes lung cancer. That's your 
opinion in this case, right, sir? 

A Yes, sir, absolutely. 

Q Dr. Blum, your opinion was that in 1939 the case was 

closed that smoking was the leading cause of cancer, 
correct, sir? 

A No, sir. The case that cigarette smoking was the 

leading cause of cancer would be the correct interpretation 
of that. Perhaps the word cigarette was out of context, 
left out or we had been discussing cigarette smoking. But 
clearly I'm referring to cigarette smoking as the leading 
cause of lung cancer. 

Q Your opinion in this case was that in 1939 cigarette 

smoking was the leading cause of lung cancer? 

A Correct. 

Q The case was closed? 

A In my opinion, yes. In 1939, at that time. 

Q Dr. Blum, the case was closed in 1939, true? 

A If I could explain what I intended to state by that. 

Q Dr. Blum, true or false, the case was closed in 1939, 

sir? 
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A Since I believe you have taken my remarks out of 

context, I cannot answer that question. 

Q Dr. Blum, you believed that the publications that Dr. 

Ochsner and Dr. DeBakey starting in 1939, are the most 
important of the 20th century insofar as smoking and lung 
cancer is concerned, right, sir? 

A Yes, sir. 

Q And Dr. Blum, that is because you believe that both of 

these giants in the field of smoking and health had 
concluded in 1939 that cigarette smoking causes lung cancer, 
correct, sir? 

A Yes. 

Q Now, Dr. Blum, you talked very briefly about an 

article from the Journal of the American Medical 
Association, in 1947, written by Dr. Ochsner and Dr. 

DeBakey, didn't you, sir? 

A Yes, I did. 

Q 1947, now, that's 8 years after you said the case was 

closed, cigarette smoking causes lung cancer, correct, sir? 

A Again, must consider this comment was taken entirely 

out of context. We are talking about lung cancer and 
smoking, and in that year, in 1939 at the time of the 
information that was published in 1941, in the review 
article, the case was closed. 

Q Now, Dr. Blum, you recognize the Journal of the 
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American Medical Association? 

A Yes, I do. 

Q As being a reliable and authoritative source on the 

issue of smoking and health, correct, sir? 

A Not on everything, no, sir. 

Q It's a reliable and authoritative source, correct sir? 

A It is a reliable and authoritative source in general. 
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Q Thank you, sir. 

Now Dr. Blum, is this a copy of the Journal of 
the American Medical Association from 1947 that you talked 
with the jury about earlier today? 

A This is one of the articles from the Journal of the 

American Medical Association, this is the earlier. 

Q Dr. Blum, I'm sorry, is it or sit not a copy of the 

article that you showed the jury today? 

MR. SMITH: I'm going to objects to the word 
if. In this case there was more than one article. 

THE WITNESS: It was a copy of. 

THE COURT: Wait a minute, when there is an 
objection your role is to stop, my role begins. 

THE WITNESS: I apologize. 

THE COURT: All right. 

Well, it's cross examination, the objection 
is overruled. 

BY MR. PROCTOR: 
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Q Dr. Blum, the answer to my question, sir? 

A Would you repeat the question? 

Q Certainly, is this a copy of the article from the 

Journal of the American Medical Association that you showed 
to the jury earlier today? 

A This is a copy of the October 11th, 1947 article from 

the Journal of the American Medical Association that we 
discussed briefly earlier today. 

Q Dr. Blum, I'm showing you a second page of this very 

same article, under the section called etiology, and you 
told the jury earlier today the word etiology means cause, 
correct, sir? 

A Yes. 

Q Dr. Blum, could you read for the jury, please, sir, 

what Dr. Ochsner and Dr. DeBakey said in 1947 about the 
issue of smoking and health? 

A Where would you like me to read? 

Q Please read the highlighted portion? 

A Etiology. 

THE COURT: Slow down. 

Q Could you read? 

A Etiology. The apparent increase in the incidence of 

carcinoma of the lung stimulated much speculation concerning 
its cause. The numerous explanations advanced to account 
for this fact have been reviewed in previous publications. 
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A reference to — 

Q Dr. Blum, sir, please read the quote for me, sir? 

A It's footnoted and I should cite the source of that. 

Q Dr. Blum, could you please, sir, just read the quote 

for the jury? 

A In the analysis of this series, none of these factors 

was found to bear a significant relation to the occurrence 
of the disease. Both occupation and smoking which have been 
particularly emphasized by some observers as possible 
etiologic factors and which we were inclined to previously 
consider more seriously, were found to have no special 
significance in his analysis. 

Q Thank you Dr. Blum. 

A What is his? Is that his? 

THE COURT: Well — 

MR. PROCTOR: Your Honor. 

THE COURT: Unfortunately in our process, only 
the lawyers get to ask the questions, not the 
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witnesses. Now, if counsel who called you wants to go 
back and pick that issue up on redirect, they may, but 
unfortunately you don't get to ask questions. 

Proceed, please. 

BY MR. PROCTOR: 

Q Now Dr. Blum, you got a copy of another article by Dr. 

Ochsner and Dr. DeBakey that you did not share with the 
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jury. I would like to ask you. Dr. Blum, are you familiar 
with the article by Dr. Ochsner called Primary Cancer of the 
Lung? 

MR. SMITH: May I see it, sir? 

MR. PROCTOR: Certainly. 

Q Are you familiar with an article by Dr. Ochsner and 

DeBakey called Primary Cancer of the Lung from the Chicago 
Medical Society Bulletin, sir? 

A No, sir, I don't recall that article. 

Q But you have one of the world's largest collection of 

smoking and literature? 

A I have the largest sociocultural collection, I don't 

have the largest medical literature collection. 

A Could I see that article? 

Q I'll show you that article. In 1947, another article. 

See this. Dr. Blum, Chicago Medical Society 
Bulletin, 1948 in the upper left hand corner? 

THE COURT: You want to give him the entire 
article or have him rely on what you are going to show 
him on the screen? 

MR. PROCTOR: I would be happy to give him the 
entire article. 


THE COURT: Do so. 

MR. PROCTOR: May I approach the witness. 

Honor. 


your 

545 


THE COURT: Please. 

You want a moment to study it? 

THE WITNESS: Yes, please. 

MR. SMITH: Would it be possible for me to 
receive a copy of that also, please? Do you have one? 

MR. PROCTOR: I'm not sure I have another copy, 
Mr. Smith. 


MR. SMITH: Your Honor, I do not. 

THE COURT: You are not the witness, the 
witness is going to read it. 

MR. SMITH: Okay, sir. 

BY MR. PROCTOR: 

Q Dr. Blum, just let me know when you've had a chance to 

review that, sir? 

A Well, it is about a — how many pages is it, about a 

eight, ten page article? I'm not even familiar with the 
journal that it came from. 

Q Dr. Blum, if you turn to page 128 under the section 

called etiology, once again, that's the only section I'll be 
asking you a question about. Do you see that, sir? 

A I see that. Again, that's — I will speak and be 

happy to address that, but with no knowledge whatsoever of 
this particular article. Nor of the prominence of the 
journal in which it appeared, whether it was a peer review 
journal or a speech or something that was not looked at. 
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Q Dr. Blum, question was, did you see the section called 

etiology, sir? 

A Yes. 
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Q In the section called etiology in the 1948 article by 

Dr. Ochsner and DeBakey says, although there has been much 
speculation concerning the cause of the increased incidence 
of bronchogenic carcinoma, no satisfactory explanations have 
been offered. Did I read that correctly, sir? 

A You did indeed. 

Q Now Dr. Blum, you are aware that Dr. Ochsner and Dr. 

DeBakey also published articles in medical textbooks, 
correct, sir? 

A Yes. 

Q And Dr. Blum, are you familiar with Dr. DeBakey and 

Ochsner's medical textbook called Monographs on Surgery? 

A I haven't seen that. 

Q You haven't seen that one? 

A No, sir. 

Q That is not in your extensive collection of 

literature? 

A Please, sir. I said no, I haven't. I don't think I 

need to be addressed in the way you repeated that, sir. 

Q Dr. Blum, do you see this article called Carcinoma of 

the Lung by Dr. DeBakey and Dr. Ochsner? Do you see that, 
sir? 
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A I see the title of an article. 

Q Thank you, sir. 

MR. SMITH: May we have something, your Honor, 
just so that we want to look at it further we will be 
able to. 

MR. PROCTOR: Your Honor, I would note. 

THE COURT: This is cross examination, they can 
do whatever they want to do. They don't have to show 
you the information before they use it. 

BY MR. PROCTOR: 

Q The document is Defendant's Exhibit number LR 000434 

on the exhibit list. 

A 437. 

Q Thank you doctor, 437? 

THE COURT: It is in one of the boxes back 

here. 

MR. PROCTOR: Yes, sir. 

Q Now Dr. Blum, in this article by Dr. Ochsner and 

DeBakey, first of all, let me show you what year is this. I 
showed you this before, 1950, correct, sir? 

A It says 1950. 

Q Thank you, sir. In 1950, that would be 11 years after 

you said the case was closed that cigarette smoking was the 
leading cause of lung cancer, correct, sir? 

A Yes, sir. 
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Q In 1950, that's the year David Tompkin started smoking 

correct, sir? 

A Yes, sir. 

Q In 1950, that's 11 years after you said the defendant 

should have warned that cigarette smoking causes lung 
cancer, correct, sir? 

A That's the best I recall. You did not give me a 

chance to comment on that quotation out of context. 

Q And Dr. Blum, let's take a look at what Dr. Ochsner 

and Dr. DeBakey said in 1950 in a medical textbook, and what 
they said is: The apparent increase in the incidence of 
carcinoma of the lung has stimulated much speculation 
concerning the cause. The numerous explanations advanced to 
account for this fact have been reviewed in previous 
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publications. They included particularly such factors as 
occupation, smoking, inhalation of irritating dusts and 
fumes and previous pulmonary infections. In the analysis of 
our cases, none of these factors was found to bear a 
significant relation to the occurrence of the disease. Both 
occupation and smoking, which have been particularly 
emphasized by some observers as possible etiologic factors 
and which we were inclined previously to consider more 
seriously, were found to have no special significance in 
this analysis. 

Did I read that correctly, sir? 
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A You read it correctly but you did not cite it in the 

proper context above it. You did not read what was 
immediately above it. 

Q Thank you. Dr. Blum. 

Now Dr. Blum, permission to approach the 
witness, your Honor. 

THE COURT: Yes. 

BY MR. PROCTOR: 

Q Now Dr. Blum, can you tell the jury where that 

particular medical textbook comes from, sir? 

A Medical library, Akron, Ohio, St. Thomas Hospital. 

Q Thank you, sir. 

So that's the one we just showed up on the 


screen. 

A Yes, it is. 

Q Now Dr. Blum, you are also familiar with the National 

Cancer Institute of the federal government, correct, sir? 

A Yes, I am. 

Q And Dr. Blum, you also know there was a vigorous 

scientific debate and disagreement among members of the 
National Cancer Institute in the 1950's and 1960's as to 
whether it had been proven that cigarette smoking causes 
lung cancer; correct, sir? 

A That is correct. 

Q And you know that Dr. John Heller, the Director of the 
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National Cancer Institute in the 1950's, was of the opinion 
that there was a vigorous scientific debate as to whether it 
had been proven that cigarette smoking causes lung cancer, 
correct, sir? 

A There was a debate engendered in the 1950's as to 

whether the case had indeed been proven or not. 

Q And that debate existed in the National Cancer 

Institute, correct, sir? 

A Debates continued to exist. 

Q Into the 1950's, correct, sir? 

A Into the 1950's. 

Q And the debate continued to exist into the 1960's, 

correct, sir? 

A Some people would consider that they continue to the 

present day. The debates have continued; there are always 
people debating anything. 

Q But you said the case was closed in 1939 that 

cigarette smoking had been proven to be the leading cause of 
lung cancer, correct, sir? 

A I did, based upon — 

THE COURT: When you said the case was closed, 
was that your opinion as opposed to some great 
pronouncement by some other body? 

THE WITNESS: As a medical historian it is my 
opinion not only did Dr. Ochsner study the literature 
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and come to the conclusions as to the existing world 
literature in 1939, but concluded from that, that we, 
the case was closed that lung cancer was the leading 
cause of, that cigarette smoking was the leading cause 
of cancer. 

THE COURT: To make it precise, and maybe you 
don't want to answer my question, I gathered when you 
used the phrase the case is closed it meant in your 
mind the issue had been resolved? 

THE WITNESS: No, sir, I did not say resolved, 
and I think that's where I would have preferred to see 
the context of the deposition. 

THE COURT: Wait a minute. Was it your mental 
posture at the time you read all of this that that's 
it, as far as I'm concerned it's been established? 

THE WITNESS: The mental posture? I remember 
exactly my mental posture at the time of reading the 
article. 

THE COURT: I'm just trying to get at what you 
mean by case closed. I use that phrase all the time; 
that means it's over. 

THE WITNESS: Thank you. I appreciate it. It 
was a cheek being slapped by the hand and saying oh my 
gosh this all was known at that time. That was what I 
meant by the case is closed. 
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THE COURT: Okay. Thank you. Let's move on, 

please. 

MR. PROCTOR: I apologize, your Honor. May I 
proceed. 

THE COURT: I said move on. 

BY MR. PROCTOR: 

Q Dr. Blum, you stated that you were in fact familiar 

with John Heller, the Director of the National Cancer 
Institute, correct, sir? 

A Familiar with? I'm sorry, there are many names of the 

National Cancer Institute. I don't know his title or 
anything about him. 

Q Are you familiar with the Edward R. Murrow show See It 

Now, Dr. Blum? 

A I remember Edward R. Murrow had a television show on 

Friday nights. See It Now. 

Q Are you familiar with Dr. Heller's appearance on the 

See It Now show? 

A No, what year would that be. 

Q In 1955, you never seen that? 

A I never did see that. 

Q Are you aware of the fact that Dr. Heller on the See 

It Now show on Edward R. Murrow stated that there was a 
disagreement among — 

MR. SMITH: I'm going to object. This isn't 
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his testimony because he told you he wasn't aware of 
the show. 

THE COURT: It is a form of cross examination, 
he can refer to it. 

Remember this, I indicated to the jury the 
fact that a lawyer puts information in the question, 
if not agreed to by the witness, is not evidence, it 
is not to be considered by you. So if this witness 
says he doesn't know anything about that particular 
proposition, it is not evidence, it is not to be 
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considered as evidence. 

It may be considered from the standpoint of 
how you want to evaluate this witness's credibility, 
and whether or not he is equipped and has sufficient 
background and experience to offer his opinions. But 
you are not to accept as true some statement that a 
lawyer reads to a witness that a witness does not 
agree with or says I don't know about it. 

Continue. 

BY MR. PROCTOR: 

Q Dr. Blum, you did not consider in rendering your 

expert opinion to the jury that the case was closed in 1939, 
Dr. John Heller's statement on the See It Now show speaking 
on behalf of the National Cancer Institute, did you, sir? 

A No. Once again my statement was based on a 
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retrospective opinion looking back on all the literature and 
finding out when we could have stated that the case was 
closed. We could have stated this as early as 1939, and 
only a handful of people did. 

Q Dr. Blum, you did not consider when you told the jury 

the case was closed in 1939 that Dr. John Heller, the 
Director of the National Cancer Institute, stated that the 
scientists at the National Cancer Institute disagree about 
many things and in this problem of the relationship of the 
possible causation of lung cancer by cigarette smoking. Our 
scientists are pretty well divided. You didn't consider 
that either, did you, sir? 

A I never heard it; there were many similar statements. 

Q Dr. Blum, are you familiar with Dr. Louis Robins from 

the National Cancer Institute? 

A No, not personally. 

Q Have you ever heard of Dr. Louis Robins, the Chief of 

the Cancer Control Program and the Medical Director of the 
National Cancer Institute in the 1950s and 1960's? 

A He was the head of the National Cancer Institute for 

10 years, is that what you are saying? 

Q Are you familiar with the individual Dr. Blum? 

A Not in his capacity as the National Cancer Institute 

for 10 years as you said. 

Q Since you are not familiar with Dr. Robins, you are 
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not familiar with the journal articles he wrote on this very 
precise question, are you Dr. Blum? 

A Familiar with the name but not with him as being 

special in any way, shape, or form. 

Q And since you are not familiar with him, and not 

familiar with your articles, you didn't take into 
consideration in your opinion to the jury that Dr. Robins 
from the National Cancer Institute said, but from the first 
hint of a relationship between smoking and lung cancer, 
there was a controversy. And the controversy continues. 

You didn't consider that either, when you gave 
your opinion to the jury this morning, did you Dr. Blum? 

A I did allude yesterday to the statement that an 

opinion suggesting that smoking caused lung cancer was 
controversial. 

Q Dr. Blum, did you or did you not? 

A No, I never heard of that. 

No, I did not consider his statement. 

Q Dr. Blum, are you familiar with Dr. William Huber from 

the National Cancer Institute? 

A Yes, I'm familiar with Dr. Huber. 
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Q Tell us who Dr. Huber from the National Cancer 

Institute was? 

A I don't know his title. Dr. Huber was a researcher 

who published in the medical literature and felt that 
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smoking had not been proven as a cause of lung cancer. 

Q Did you consider Dr. Huber's opinions on that when you 

gave the jury your opinion this morning? 

A I have considered each subsequent finding following 

1939 in my opinion. 

Q And did you specifically consider Dr. Huber's opinion, 

who is the head of the Environmental Cancer Section for the 
National Cancer Institute in the 1950's and 1960's, did you 
take that under consideration? 

A Yes, because he seemed to be more fervent in his 

beliefs that other than smoking was responsible for the rise 
in lung cancer. 

Q And are you aware of the fact. Dr. Blum, that in 1956, 

not 1939, but 1956, Dr. William Huber said from these 
considerations it is apparent that any final decision 
concerning the relative role of smoking and the causation of 
cancer in the human lung should be kept in abeyance until a 
great deal of additional and more valid, and especially 
medically conclusive evidence becomes available. 

Did you take that statement into consideration. 

Dr. Blum? 

A No, because it is the definition of infinity. That's 

why I did not take his comments into consideration. 

Q Dr. Blum — 

MR. PROCTOR: Move to strike everything 
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after — 

THE COURT: Overruled. He's allowed to give 
his opinion whether he did or did not consider it. 

THE WITNESS: May I continue then? 

THE COURT: No, that's it. Wait for the next 
question. 

BY MR. PROCTOR: 

Q Dr. Blum, you mentioned to the jury this morning, I 

believe, a Dr. Jerome Cornfield from the National Cancer 
Institute, correct, sir? 

A Yes, I did. 

Q So you are familiar with Dr. Cornfield of the National 

Cancer Institute, correct? 

A Yes. 

Q And what was his position, there, sir? 

A Let me look that up to see, because I did have one 

article that he wrote in '59 to which we alluded on the time 
line in the journal of the National Cancer Institute in 
1959. 

He is listed simply as both at the School of 
Hygiene and Public Health, Johns Hopkins University, 
Baltimore, Maryland and the Department of Biostatistics. 
It's unclear whether he is also affiliated with the 
National Cancer Institute or not, it is not clear from this 
that he is or is not. 
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Q But you know that prior to that time Dr. Jerome 

Cornfield was with the National Cancer Institute, correct, 
sir? 

A I believe so. 

Q And have you heard of Dr. Alexander Gilliam, or Dr. 

Doris Sadowski from the National Cancer Institute, sir? 
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A I don't know. The names may be familiar, they don't 

ring a bell. 

Q You certainly took Dr. Cornfield's opinions into 

consideration when you told the jury the case was closed in 
1939, didn't you. Dr. Blum? 

A Again, knowing that the case is closed now, in 2001, I 

retrospectively looked over the literature to see when one 
could have concluded earlier in the 20th century and my 
conclusion was that 1939 was the date. 

Q Did you or did you not take Dr. Cornfield's opinions 

into consideration when you told the jury that the case was 
closed in 1939, Dr. Blum, yes or no? 

A Yes and no. I added it as a consideration to further 

cement the case that I believe had been made much earlier. 

Q And Dr. Blum, you recognized the Journal of the 

National Cancer Institute as a reliable and authoritative 
source, correct, sir? 

A I do. 

MR. SMITH: May I approach the bench, ask one 
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question? I don't know if I'm allowed to see this 
before he asks from it or not. I don't want to 
interrupt the proceedings. 

THE COURT: I think he's allowed to show him 
something, now if it is egregious I'll have to decide 
what to do with it at that point. 

BY MR. PROCTOR: 

Q Dr. Blum, I'm showing you a copy of the article from 

the Journal of the National Cancer Institute from 1953. And 
do you see, sir, where it lists the authors of the article? 

A Yes, the authors of the title of the article. 

MR. SMITH: May we have the exact date and 
page, please? 

MR. PROCTOR: Sorry, sir. 

MR. SMITH: May we have the exact date as well 
as the page? 

MR. PROCTOR: The date is 1953, and the page is 

1 . 

MR. SMITH: And the Exhibit Number, please? 

MR. PROCTOR: The Exhibit Number is PT 000666. 

Q Now, Dr. Blum, do you see the title of the article 

called The Statistical Association Between Smoking and 
Carcinoma of The Lung? 

Do you see that, sir? 

A Yes, I do. 
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Q And do you see the authors of the article. Dr. Doris 

Sadowski, Dr. Alexander Gilliam, and Dr. Jerome Cornfield, 
all from the National Cancer Institute, sir? 

A I see the subscripts 1 and 3. I presume that refers 

they are somehow connected with the National Cancer 
Institute. 

THE COURT: It doesn't reflect that they are 
doctors, does it? Counsel, you said it reflects that 
they are doctors. I don't see the word doctor in 
front of their names. 

BY MR. PROCTOR: 

Q Dr. Blum, who did you tell the jury just before that 

Dr. Jerome Cornfield was? What was his position? 

A Biostatistician. He was not a physician but a person 

who specializes in the studies of numbers. 

Q A Ph.D., correct, sir? 

A A Ph.D. from biostatistics, a doctor in by 
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biostatistics; a field that had been emerging at that time. 

Q A Ph.D. is a doctor, correct Dr. Blum? 

A He can refer the term doctor, but he is not referred 

to as generally as a physician. 

THE COURT: All I want to point out, when you 
use the word doctor, the normal person considers it's 
a physician or surgeon not a Ph.D. 

Now, I noticed that that article did not 

561 

reflect any title of the three people as I saw it up 
there, just gave three names. So when you use the 
word doctor, then I assume that the jury is going to 
assume you are talking about a medical doctor. And I 
gather now that these are not medical doctors, these 
are something short of medical doctors. 

BY MR. PROCTOR: 

Q And to be fair. Dr. Blum — 

THE COURT: That's what I'm asking you to do is 
to be fair. 

BY MR. PROCTOR: 

Q These are biostatisticians and epidemiologists, 

correct, sir? 

A Yes, I believe so. 

Q And I apologize for that. Dr. Blum. 

Now Dr. Blum, in this article by Dr. Sadowski, 
Gilliam and Cornfield from the National Cancer Institute, 
sir, they say, aside from the statistical significance and 
apparent realness of these associations, there remains the 
question of whether smoking is etiologically related to 
lung cancer. Considerations are presented which lead to 
the conclusion that the etiological significance of these 
three associations remains unestablished; correct, sir? 

A That's what it says. 

Q They didn't say the case was closed in 1939, did they, 
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sir? 

A They weren't talking in the same terms as I was. 

THE COURT: How much longer are you going to 

be? 

MR. PROCTOR: Probably about ten minutes, your 

Honor. 

THE COURT: Let's try to conclude it in ten 
minutes. 

BY MR. PROCTOR: 

Q Dr. Blum, the bottom line is the case was not closed 

in 1939, it wasn't closed until the 1964 Surgeon General's 
report, correct, sir? 

A Statistically, the case was not closed. The field of 

liostatistics was an emerging science that really, for all 
practical purposes, is credited with Hill and Doll in 1950, 
because we were asked to prove it with the numbers. 

And the tobacco companies were saying you've got 
to prove this, you can't just say that the case is closed, 
that would be detrimental to the sales of our products. 

You have to show us the numbers. 

So the numbers started pouring in in 1950 as 
directed by this field. It is not to say that the 
pathological case was closed. 

Retrospectively, looking back at what we knew 
and what we could have done about it, the case was closed 
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in 1939. 

Q True or false. Dr. Blum, the case was not closed 
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statistically in 1939 that cigarette smoking was the leading 
cause of lung cancer. True or false? 

A It is because the field of biostatistics did not 

emerge until after that date that the case couldn't have 
been closed biostatistically. 

Q True or false Dr. Blum? 

THE COURT: Counselor, he has given his answer. 

Go to another subject, please. 

Q You are aware that the Surgeon General's report came 

out in the 1964, sir? 

A Yes. 

Q You are aware the first Surgeon General's report came 

out in 1964? 

A The first word was published January 11, 1964. 

Q Prior to the issuance of the 1964 Surgeon General's 

Report, President Kennedy appointed a blue ribbon advisory 
panel to study the issue of smoking and health; correct, 
sir? 

A A panel approved by the tobacco industry itself. 

Q And President Kennedy, John F. Kennedy appointed that 

himself? 

A Less than two years before the publication of that. 

Q By the way, the panel was 10 scientists? 

564 

A Ten names were chosen from the first 150. The first 

ten were contacted, all of the 150 never made any public 
statements about smoking. All of these names were approved 
by both the prevailing scientific organizations and the 
tobacco industry. 

Q And after these ten scientists reviewed the literature 

they came out with an advisory report in 1964, correct, sir? 
A Yes. 

Q And that report is the 1964 Surgeon General's report, 

correct, sir? 

A This was a review of the literature, with no original 

research performed. 

Q And you know that the 1964 Surgeon General's report 

contains what's called a forward from then Attorney General 
Luther Terry, correct, sir? 

A Yes. 

Q And you've reviewed and seen this forward before, 

haven't you. Dr. Blum? 

A And I've discussed it with Dr. Terry. When he was 

alive I was a pall bearer. 

Q And Dr. Blum, I'm going to be referring to this 

forward from the 1964 Surgeon General's report, okay, sir? 

A Yes, sir. 

Q If we go down to the bottom to begin with, that's 

Surgeon General Luther Terry's signature, correct, sir? 
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A Yes. 

Q And Surgeon General Luther Terry signed this in 1964 

or late 1963, correct, sir? 

A Yes. 

Q And Surgeon General Luther Terry said in 1964 few 

medical questions have stirred such public interest or 
created more scientific debate than the tobacco health 
controversy. The interrelationships of smoking and health 
undoubtedly are complex. The subject does not lead itself 
to easy answers. Nevertheless, it has been increasingly 
apparent that answers must be found. 

That's what the Surgeon General said in 1964; 
right. Dr. Blum? 
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A Yes. 

Q Surgeon General didn't say in 1964 that the case was 

closed back in 1939, did he. Dr. Blum? 

A I believe that the report concludes that the case was 

closed in 1964 in that report, yes, on causation of smoking 
and lung cancer. I believe you will be able to conclude 
from the reading of the 1964 Surgeon General's report there 
is no longer any doubt, if there ever was. 

Q The report concludes that the case closes in 1964; 

correct. Dr. Blum? 

A That's a report that made that conclusion. That 

doesn't mean that that report was anything other than 
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another report to conclude what one can conclude at any era. 
And this particular report in 1964 added to the weight of 
the evidence that concluded that the case was closed. 

MR. PROCTOR: Thank you. Dr. Blum. I have no 
further questions. 

MR. COFER: Could I briefly examine a couple 
questions? 

MR. SMITH: Pardon me? 

THE COURT: Five minutes? 

MR. COFER: Less than five. 

MR. SMITH: You are on the same team. 

MR. COFER: There are four different 
defendants, four different companies. 

THE COURT: He's got the right to cross 
examine. Proceed. 

MR. SMITH: Your Honor, they both represent 
Philip Morris. 

THE COURT: No, they don't. They may be from 
the same law firm, they represent different 
defendants. 

This is an issue I raised with you. You said 
you had no objection. 

Let's move on. 

CROSS EXAMINATION 
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BY MR. COFER: 

Q Dr. Blum, my name is Walter Cofer, and I represent 

Philip Morris. We hadn't met until yesterday. I introduced 
myself at the break; correct, sir? 

A Thank you. Yes. 

Q Just to clarify, so I understand what your opinion is. 

When you offered the opinion that the case was closed in 
1939, you were applying hindsight, correct, doctor? 

A Absolutely. 

Q What you were doing is you were saying, based on what 

I now know in 2001, looking backwards, the case was closed 
in 1939; is that correct? 

A Sort of, but not exactly. Any historian will be 

speaking from hindsight, looking for the evidence. When was 
that evidence most known? At what point could we have acted 
on what we knew then to err on the side of health as opposed 
to the side of the manufacturer of a product. 

Q And again, so it is clear, you were applying hindsight 

based on what you now know backwards? 

A All I said, always said we are all applying hindsight. 

The people in 1964 were applying hindsight. 

MR. COFER: Thank you. Dr. Blum. 

MR. MILLIMAN: Your Honor, I just have one 
question. 
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BY MR. MILLIMAN: 


Q Doctor, you talked about the report of Dr. Ochsner and 

DeBakey. 

A I'm sorry, you are? 

Q My name is Jim Milliman. I met you in Tuscaloosa. 

A From which company? 

THE COURT: You don't need to know that. You 
just answer questions, you let me worry about who is 
asking questions. 

BY MR. MILLIMAN: 

Q You said the case was closed based on the report of 

Dr. Ochsner and DeBakey in 1939, correct? 

A The context of the deposition I would half to read. 

Q I'm asking you today, doctor, you said the case was 

closed based on their report in 1939? 

A I did not state what you just said. 

Q Would you agree with me, that that report of DeBakey 

and Ochsner was a hypothesis in 1939? 

A Not at all. 

Q Doctor, do you recall stating in your testimony 

yesterday, talking about the article by Drs. Graham and 
Singer, you said, Graham is cited for one reason, he scoffed 
later on when Dr. Ochsner in 1939 hypothesized that smoking 
was the major cause of lung cancer. 
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Do you recall stating that yesterday? 

A I think you misheard what I said. He was cited for a 

different reason, sir. 

MR. MILLIMAN: My I approach, your Honor? 

THE COURT: No, no. 

THE WITNESS: He was cited because he, in the 
lead sentence of that article, said that lung cancer 
had become a major problem. 

BY MR. MILLIMAN: 


Q You said he is cited for one reason, he scoffed later 

on when Dr. Ochsner, in 1939, hypothesized that smoking was 
a major cause of lung cancer. 

And sir, hypothesized was your term. 

THE COURT: Well, wait a minute. He hasn't 
agreed to that yet. 

Do you admit or deny that you used the word 
"hypothesize" yesterday in the context he put it 
through? 

THE WITNESS: The word is correct in saying 
that I used the term hypothesized. 

THE COURT: Very well. 

Is that all? 

MR. MILLIMAN: That's all, your Honor. 

THE COURT: Anything further from the 
defendants? 
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Are you going to have a very lengthy 
redirect? Is it going to be more than five minutes? 

MR. SMITH: I would say it might. 

THE COURT: We'll take the noon recess at this 
time. We'll resume at 1:00. You've got 45 minutes 
for lunch. 


(Luncheon recess.) 
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AFTERNOON SESSION 


(Jury in). 

THE COURT: Please be seated. 

You may begin your redirect. 

REDIRECT EXAMINATION OF ALAN BLUM 
BY MR. SMITH: 

Q. Dr. Blum, there was a question regarding the videos. 

You showed — we showed the video, during 
your testimony, of defendants' products, but they weren't 
the brands that were smoked, as you recall the 
cross-examination? 

A. Yes, sir. 

Q. Now, in addition to that, we showed a video during 
opening statement which I'm attempting to locate right now, 
which I believe is this one, 6908.001? 

MR. PROCTOR: Objection, Your Honor. This 


is — 


THE COURT: He hasn't asked the question yet. 
MR. SMITH: And it was my understanding that 
the Court did not want us to show this twice. 

THE COURT: That's right. 

MR. SMITH: And we didn't. 

But just for the record's sake, I would like 
to identify this tape as being one of the brands involved. 
THE COURT: You may do so. 
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Blum - Redirect 

Q. Dr. Blum, I'm going to hand you what has been marked 
69 — what number is that, 6908.001? 

A. Yes, sir. 

Q. And I'll represent to you that's the tape we showed 
in opening statement regarding brands that these particular 
defendants made, which David Tompkin smoked. 

A. Yes. 

Q. My question to you is: Do those ads that are shown 
on that tape, they come — do they come from your 
collection? 

A. Yes, they do. 

Q. Do they represent cigarettes that were sold between 
the years '50 and '65? 

A. They do. 

Q. Okay. You were questioned regarding, or challenged 

on your opinion regarding 1939. 

A. Yes, sir. 

Q. Do you still stand on those opinions that you've 
expressed? 
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A. In the deposition? 

Q. In — 

A. In its entirety? 

Q. At trial. The opinions you expressed yesterday as to 

the risks being seen and the duty to warn? 

A. Yes, I do. The questions that I answered yesterday, 
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yes, sir. 

Q. There were questions asked regarding the ads that 
were placed in the report of the scientific evidence in the 
popular media, the media that the people — the normal 
people on the street would see as opposed to scientists. 

Were some of those distributed? Did some of 
those make the popular media? 

A. The advertisements that were — 

Q. And also the articles regarding scientific opinions. 
A. I'm sorry, I'm not fully understanding the question. 

Q. Yes, sir. Did the popular media, such as "Time" 

magazine, did they carry articles at times discussing 
scientists' beliefs? 

A. Very few in the 1930s. Very few in the 1940s. 

"Time" magazine began to discuss the issue of 
smoking and health, for all practical purposes, in the 
1950s. 

Q. Magazines of that type, how frequently would these 
articles appear in these magazines, best approximation? 

A. I would say — I have a log that I brought. I would 
say in "Time" magazine's history, it may have published 40 
articles in total ranging from three lines to a cover 
story. 

There have been in — 

Q. Over how many years, approximately? 


Blum - Redirect 

A. Over its entire existence. 

Q. Okay. 

A. Since 1921 or '22 or '25 when "Time" magazine began, 
or it might have been 1927. 

But there have been, as far as I know, only a 
handful of cover stories on the issue of smoking, and the 
two, two of the three that occurred before 1964. In fact, 
there was not a cover story on the Surgeon General's report 
in '64. It did not make the front cover of that issue when 
this report came out. 

But the two cover stories of which I'm aware 
in the entire history of "Time" magazine prior to 1965 was 
in 1938, July 4th when the chairman of Philip Morris was on 
the cover, and in 1960 when Bowman Gray, the chairman of 

R. J. Reynolds Tobacco Company was on the cover. 

Q. I think you said something to me that caught my eye 
on the topic. 

If we were to — how could you best explain 
the frequency to us in a way that we might best understand? 
A. Well, I — the frequency of the articles that 
appeared in "Time" magazine were very infrequent. 

MR. PROCTOR: Objection. Objection, Your 
Honor. It's beyond the scope of cross. 

THE COURT: Well, he's answered the question. 
You are going to have to be a little bit quicker on the 
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draw. 
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The answer may remain. 

Next question. 

Q. I want to just — I want to just briefly touch on 
this because of the questioning — 

THE COURT: Counselor, don't give us a 
speech. Just ask questions. 

MR. SMITH: Yes, sir. 

THE COURT: You really confuse the witness 
when you have this introduction to the question, and 
certainly it confuses possibly the jury. 

As the jury knows, you are not allowed to 
testify, nor is any other lawyer allowed to testify. Only 
the witnesses testify once they are under oath. 

Now, just frame the question and ask it, but 
don't — please don't continue to give a kind of a 
free-flowing concept of how your mind is working before you 
get around to the question. 

Spare us that, please. 

MR. SMITH: I'll spare — I was trying to 
help. Your Honor. I'll try to spare it. 

THE COURT: It doesn't help it. It even 
confuses the witness, let alone everybody else. 

Q. 1952. 

THE COURT: That's not a question. That's a 

576 


Blum - Redirect 
statement. Ask a question. 

MR. SMITH: That was my prelude. Your Honor. 
THE COURT: But that's not a proper way to 

start out. 


BY MR. SMITH: 

Q. In the year 1952 — 

THE COURT: That's better. 

Q. — there was an article by Ochsner and DeBakey to 
which you referred on direct examination that indicated 
what you stated regarding their opinion on the topic of 
smoking and its relationship to lung cancer. 

THE COURT: That's a statement. That's not a 


question. 
statement. 


You see the problem? You've just made a 


Q. Dr. Blum, would you please direct our — would you 
please discuss with us the important feature of the 1952 
Ochsner and DeBakey article regarding smoking and lung 
cancer? 


A. Yes. The article in question — 

THE COURT: In his opinion. 

Q. Yes, sir. Yes, sir. 

A. In my opinion, the article published in the Journal 
of the American Medical Association in 1952 was 
strengthening their original argument, first published in 
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the Journal of the American Medical Association in 1939. 

And warning of the future, what the horrific 
death toll would be should the progression of cigarette 
sales continue along with the rise of lung cancer, which 
DeBakey, Ochsner, Ray and Decamp were reinsisting, 
reinforcing were extremely strong warnings. 

Q. And I want to close with these two questions. 

Going back to the year 1939, do you have an 
opinion as to whether or not a manufacturer at that time 
knew, or in the exercise of reasonable care should have 
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known, about a risk that is associated with their 
cigarettes and their causing of lung cancer? 

A. Yes, absolutely. 

MR. PROCTOR: Objection. Objection, Your 
Honor. Not covered in cross, speculative, and it's beyond 
the scope of his expertise. 

THE COURT: Overruled. He may answer. 

Q. Your opinion is what, sir? 

A. Could you repeat the question once more? 

THE COURT: Read the question, please. 
(Record read). 

Q. Do you have an opinion, first of all? 

A. Yes, I do. 

Q. What is that opinion? 

A. My opinion is that the manufacturer most certainly 
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would have known, if the manufacturer were a cigarette 
manufacturer. 

Q. Okay. 

THE COURT: Wait a minute. He hasn't 
answered the question. Oh, all right. Excuse me. 

Q. Would have known of what? The risk? 

A. Of the risk associated with cigarette smoking and 
lung cancer. 

Q. Why do you say that? 

A. The best evidence is from the tobacco companies 

themselves by taking out advertisements in medical 
journals, in the popular press with health themes, in doing 
everything that is visible in each of these advertisements 
to assure the customers that these are not true rumors that 
you were hearing about cigarettes, and that we have a 
product that will assure you of protection and good health. 
Q. And for clarity, what's — 

MR. PROCTOR: Objection, Your Honor. 
Nonresponsive, move to strike. 

THE COURT: Overruled. The answer may 

remain. 


Next question. 

Q. For clarity's sake, when you say about these 
particular articles that were appearing or reports, you 
mean what? They were assuring the public, you said, 
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about — 

A. I'm simply saying that in their public 
advertisements, in their advertisements in medical journals 
and in their scientific booths at medical society meetings, 
they were saying "Rest easy, reassured, we are assuring you 
of safety in our products." 

Q. Rest assured about what? 

A. About the safety of cigarette smoking. 

Q. Were there articles appearing at that time, 

scientific articles? 

A. Medical literature was very poorly reported in the 
lay press where the cigarette advertisements were, and then 
the medical press, the proliferation of articles, at least 
401 that Ochsner and DeBakey had reviewed, had been 
published. 

Q. Why is it the manufacturers knew the risks then? 

A. The manufacturers knew the scientific literature. 

MR. PROCTOR: Objection, your Honor. Calls 
for speculation. 
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THE COURT: He's — the objection to that 
question is sustained. 

Q. Was the information in 1939 in the scientific 
community? 

A. The information? 

Q. As to the risk of smoking and contracting lung 
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cancer. 

A. Most certainly. 

Q. Do you have an opinion as to whether or not the 
manufacturers should have known of that literature? 

THE COURT: He's already stated that. Let's 

move on. 

MR. SMITH: Okay. 

THE COURT: You are just asking the same 
question over and over. 


MR. SMITH: Thank you. Your Honor. 

Q. Last question. Do you have an opinion as to whether 
or not in 1939, a manufacturer, exercising reasonable care, 
would have warned as to the — or should have warned, 
rather, as to the risk of smoking and coming down or 
acquiring or being subject to lung cancer? 

A. Yes, sir, absolutely. 


MR. PROCTOR: Objection, Your Honor. Asked 


and answered. 


THE COURT: Sustained. 

MR. SMITH: Okay. That's all I have. 

Thank you. Your Honor. 

THE COURT: Any further cross-examination? 
MR. PROCTOR: No, Your Honor. 

THE COURT: Apparently not. You may step 

down . 
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Thank you. 

THE WITNESS: Thank you. 

(Witness excused). 

THE COURT: Please call your next witness. 
MR. SMITH: Yes, sir. 

THE COURT: Please come forward. 

TOM SMITH, 

of lawful age, a witness called by the Plaintiff, 
being first duly sworn, was examined 
and testified as follows: 

THE COURT: Excuse me, you are up here. 

THE WITNESS: Sorry. 

THE COURT: That's okay. Understandable 
mistake. It's probably a more comfortable chair, but the 
mike is here. 


MR. McLAUGHLIN: Your Honor. 

MR. PROCTOR: We have a quick issue. It 
doesn't deal with Mr. Smith, not this Mr. Smith. 

(Side-bar conference had off the record) 
DIRECT EXAMINATION OF TOM SMITH 
BY MR. SMITH: 

Q. Will you state your name, please, sir? 

A. Tom W. Smith. 

Q. And your occupation, please? 

A. I'm director of the general social survey at the 
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National Opinion Research Center, University of Chicago. 
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Q. Your address, please? 

A. [DELETED] 

Q. Married or single? 

A. Married. 

Q. Can you tell us your schooling, sir? 

A. I got a Bachelor's Degree and Master's Degree from 
Penn State University, and a Ph.D. from the University of 
Chicago. 

Q. And you got your Ph.D. when, from the University of 
Chicago? 

A. 1979. 

Q. What did you then do insofar as working goes? 

A. Well, even before I finished my degree, I've been 

employed at the National Opinion Research Center coming up 
next week 28 years. 

Q. And what have you done there or what do you do there 
when you started, please? 

A. Well, I was still in graduate school when I started 
there, so I was a research assistant, and I have been for 
the last 21 years director of the general social survey. 

Q. And if you can tell us, if you can tell the jury and 
His Honor Judge Dowd and myself, what is done there? 

What was being done there when you started 
working there, in lay terms? 
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A. Well, the National Opinion Research Center is the 
oldest and largest survey research center at a university 
in the United States. 

We do a wide range of research, primarily for 
the federal government. 

We do major studies in the fields of 
education, labor force, health, really all the social 
questions that the government, as well as private 
foundations, want information on. 

Q. And has it done the same thing since you have been 
there? 


A. Yes. Pretty much. 

I mean, we — the NORC has been around since 
1941, doing survey research in the public interest, and in 
a general sense we've done the same kind of work throughout 
that 50-plus year period. 

Q. Do you — excuse me one second. 

(Pause). 

— at times, go back and look at old polls to 
try to determine what they showed? 

A. Yes. In particular, the general social survey, which 
started in 1972, is a program to study social change. 

We've done this two ways. First, by doing a 
series of 20-some surveys since 1972, in which we repeat 
the same questions to study how society is changing. 
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But we also did it by adopting many questions 
in our original surveys that had been asked on earlier 
surveys, going back to the 1930s. 

So as part of the research we've done, we've 
gone to the archives and we have retrieved many of the 
hundreds of surveys that both NORC has done, Gallup, 

Harris, Roper, all the major data collectors, and have 
analyzed hundreds of those data sets over the years. 

Q. And you do that for whom? 

A. Well, we do this mostly with research grants 
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primarily from the National Science Foundation. 

What we are doing primarily in my case is 
basic research on the nature of American society, what 
is — how is American society organized, how does it 
change, what leads to change or what leads to society not 
changing. 

Q. And your biggest client then is the United States 
government? 

A. Yes. In terms of the organization as a whole, 
probably 80% of the work we do is for the federal 
government. And on my project, the general social survey, 
the National Science Foundation, the main science agency of 
the federal government, is the primary funder. 

Q. Can you please tell me how does your organization, 
the National Opinion Research Center, rank with other 
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organizations insofar as the age of it? 

A. Well, we are the oldest. We were founded in 1941, so 
we have been around, again, in another week or so, it will 
be 60 years that we have been around. 

And we are also, as I said, the largest 
university-based survey research center and, with a little 
bit of self-pride, I think perhaps one of the very best. 

Q. And you are at the University of Chicago? 

A. That's right. 

Q. You are also involved with a group known as the 
International Social Survey Program, is that correct? 

A. That's correct. 

Q. Would you tell us a little bit about that 

organization? 

A. Yes. The general social survey had been around 

since, as I said, the early seventies. 

In the 1980s we wanted to expand our horizon 
beyond the United States to see how America society 
compared to other groups. So in 1984, we formed the 
beginning of a partnership or collaboration with research 
institutes in other countries. Four countries got together 
originally; our organization and three of our collaborators 
in other countries. 

We've since grown that into a collaboration 
of 38 countries. We do a study each year comparing across 
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the societies major issues as social inequality, interest 
in the environment, national identity, various issues of — 
that social scientists are interested in. 

Q. Have you been involved in that organization? 

A. I've been — I was a co-founder of it, one of the 
original four that founded the organization. And since 
1997, I have been the secretary general of the ISSP. 

Q. And the lay terms, is that — that is the lead 
office? 

A. Right. That would be the president or the director 
of the organization, right. 

Q. Do you teach over time at various universities? 

A. Yes. My appointment is primarily a research 
appointment, and I teach on the side. I've taught at 
Chicago, at Purdue, at Tel-Aviv University, Northwestern. 

Q. Incidentally, have you ever testified in a courtroom 
before? 

A. Yes. I've — in actual courtroom, only once before. 
Q. When was that approximately? 
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A. It was in the late eighties, I testified in the case. 
Federal Court, in Peoria. 

Q. And some of the universities you've taught at would 
be whom, please? 

A. I said. University of Chicago, Purdue University, 
Northwestern, Tel-Aviv University. 
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Q. You have to forgive me but I have to ask this 
question. 

Have you ever taught at the University of 

Michigan? 

A. Only as — only giving lectures during their summer 
institute. Not a regular full course. 

Q. Let me ask you this question: Have you been 
involved — I have a CV, a curriculum vitae, that is 31 
pages. And one of the reasons it's so long is you have 
written a lot in your field, is that correct? 

A. Right. Three, 400 articles and reports. 

Q. And you write — approximately how many articles a 
year are you writing? 

A. Ten to 15 would be probably typical. 

Q. Have you also been involved with the American 

Association for Public Opinion Research? 

A. Right. That's the main professional association of 
survey researchers. 

I've been a member of it for probably about 
20 years, and I've served in three different times as an 
officer on their executive council: Standards chair, 
secretary treasurer, and counselor at large for that 
organization. 

Q. I'm just touching on many organizations that you have 
been in, but would you tell us what the World Association 
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for Public Opinion Research is? 

A. Again, it's the main professional society of survey 
researchers globally, just like APOR is for this country. 

I have been a member of it for the last decade or so, and I 
am currently serving as the standards chair of that 
organization. 

Q. And have you held — have you been a member of 
organizations involving the National Academy of Sciences? 

A. Yes, in the early eighties I served on a panel of the 
National Academy of Sciences looking at survey research 
issues, measurement issues regarding surveys. 

Q. I see one here, advisory board, China general social 


survey. 

What was that about, please? 

A. Well, the Chinese wanted to set up a series of 
research, series of surveys, modelled on the American 
general social surveys. And I was their advisor to that. 
Q. International survey. Library Association, what's 
that, please? 

A. Well, that's — that's a group that's connected with 
the — one of the major survey archives. The Roper center 
of the University of Connecticut, I have been a member of 
that association as well as on the Roper center's Board of 
Directors for many years. 

Q. I want to just touch on some of the editorial 
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positions you've been involved with. 
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EADS Reads, what is that? 

A. That's a school publication. EADS, EADS is the name 
of a school, that's a school, school periodical. 

Q. And Public Opinion Quarterly? 

A. Public Opinion Quarterly is the name of a 
professional journal for survey research in the United 
States. 

Q. And you have been involved in doing what there? 

A. I was editor of one of the sections on it. 

I'm currently on their executive advisory 
board, and been a reviewer and author of many articles in 
that journal. 

Q. International Journal of Public Opinion Research? 

A. Again, that's the main professional survey research 

journal, internationally, and I'm an editor on that as well 
as a winner of an award for best published article in that 
journal. 

Q. In this particular matter, did we request you to 
perform and conduct research so as to determine the 
public's knowledge as to the specific linkage between 
smoking and lung cancer during the years 1950 through 1965? 
A. Yes, you did contact me for that purpose. 

Q. And did you do so? 

A. Yes. 


Smith - Direct 

Q. Would you tell us what you did, please? 

A. Well, I was asked to take and examine both the survey 

archives and the general scholarly literature relating to 
public information about the connection between lung cancer 
and smoking, in particular, and related health connections. 

And so I examined the major data archives, 
identified the surveys that had asked relevant questions, 
in the period leading up to 19 — or ending in 1965 that 
related to this issue. 

In other words, looking at polls primarily by 
organizations, Gallup was the major organization, which 
asked people questions about what they knew about smoking 
and the linkage to lung cancer. 

Q. And did you prepare some graphs regarding that? 

A. Yes, I did. I prepared a report, and there are 
various tables in that report which show some of the 
statistics that come from these surveys. 

THE COURT: May I see counsel at the bench 
before we proceed? 

(Proceedings at side-bar:) 

THE COURT: Well, we've gotten kind of loose 
about putting things up on the screen without asking the 
Court's approval. 

MR. SMITH: I apologize. 

THE COURT: Well, they did it first. They 
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did it first. 

I follow this practice: That if there is 
something that's to be placed on the screen, I would like 
to see it first. The problem is the room isn't set up for 
me to do that. 

I've had other cases where I have had my own 
screen and can see it and make a decision before it was 
flashed up on the big screen. 

Now, nobody has seen fit to give me that kind 
of equipment in this case, so I'm seeing something on the 
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screen for the first — at the same time the jury is, and 
without any indication as to whether there is an objection 
by the other party or if the other party even knows what's 
going up on the screen. 

Now, I'd like to get something established 
here so I don't have that continual problem. 

You now want to put something on the screen. 

I have no idea whether they have seen it before, whether 
they have an objection to it. 

MR. SMITH: I apologize. I'll bring it up. 

THE COURT: Wait a minute. I'm not 
criticizing you, Russ. 

I want to get some kind of understanding from 
the lawyers about everything that goes up on the screen, 
and as a practical matter I want some indication that it's 
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been displayed to opposing party and there is no dispute. 

If there is a dispute, I'm going to have to 
stop the music, get the jury out of the courtroom and look 
at it. That's the problem that's created when you haven't 
provided me independently with equipment where I can see it 
before it goes up on the screen. 

I don't have that in this case. You spent 
all kinds of money on this case, but you didn't see fit to 
spend that kind of money. 

MR. COFER: Well, we will get whatever 
technical equipment Your Honor would like. 

I do have a suggestion, though. I'm going to 
have Joan Hoff tomorrow. I would like to use some 
demonstratives. I will make a copy for the Court and show 
them to Your Honor before I put them up. I will show a 
copy to Mr. Smith. 

The problem, of course, is cross-examination 
materials. Obviously we don't want to show those before 
the direct examination is completed, and in some degree we 
can't even choose those. 

Let me say this, though: We have a 
stipulation with Mr. Smith that essentially all of the 
documents that are on the exhibit list are authentic and 
are original documents, so I don't think we will see 
objections unless — 
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THE COURT: There may be an objection that 
it's prejudicial. That's the problem I'm concerned, 
because once it's flashed on the screen, I have lost 
control of the courtroom. 


MR. COFER: Maybe the thing to do is on 
cross-examination before we put it on the screen is we will 
make a packet of materials to give to the Court after 
direct examination. We will refer to — we will have them 
numbered and refer to it before we put it on the screen. 

THE COURT: That would be very helpful. 

MR. COFER: Okay. 

THE COURT: Now, Russ's problem is he wants 
to put something on the screen. I don't know whether you 
have seen it or — 


MR. SMITH: It's his report. They are the 
tables in the report, but I would be glad — 

MR. COFER: Maybe the thing to do, Russ, just 
show it to Craig, I mean literally physically show it to 
him before you use it. 
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Would that be okay. Your Honor? 

THE COURT: Yeah. Because I want some sign 
if there is a problem, I want to know about it. I don't 
want to find out about a problem after it goes up on the 
screen, that's all. 

MR. COFER: I think based on our stipulations 
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it's unlikely we will have those problems, but we will show 
them to opposing counsel. 

MR. PROCTOR: And there is no objection to 

the current — 


THE COURT: Okay. 

MR. PROCTOR: — report. 

(End of side-bar conference). 

THE COURT: Mr. Smith, just a second. 

You may wonder why I have these hearings at 
side-bar and out of your hearing. Sometimes I put on the 
courtroom noise to make sure you don't hear what we are 
talking about. 

And the reason that I have these things at 
side-bar is that I'm concerned about what I would call 
issues of law in the conduct of a trial, and those are for 
me to decide without your assistance. 

And the reason I don't want you to, in 
effect, hear the discussions about issues of law is I want 
to keep your attention on facts. 

Remember what I said? I'm the Judge of the 
law. You are the Judge of the facts. I don't want you to 
get confused as to what's law and what's fact, and that's 
why I conduct these hearings out of your — out of your 
hearing, so that you don't get — so I eliminate the risk 
that you'll get confused about what's fact and what's law. 
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Okay? I'm not trying to hide anything from 
you. I'm just trying to make sure I conduct, as best I can 
do, a trial fair to everybody. 

You may continue. 

She is blocked out. She can't see. 

A JUROR: Could you move the podium back just 

a bit? 


MR. SMITH: Oh, sure. 

A JUROR: That's good. 

THE COURT: More proof that the jury is awake 

and watching. 

Juror Number 4, can you see past everything? 

A JUROR: I'm all right. 

MR. SMITH: Would it help you if we moved 
the — we can move it forward. 

THE COURT: Well, it's just difficult. 

A JUROR: No, that's fine. It's fine. 

THE COURT: It wasn't a very good courtroom. 

I wasn't around here when it was designed. I used to be 
upstairs on the fifth floor, and I had a better courtroom, 
but I took senior status and I got demoted so. 

Go ahead, please. 

BY MR. SMITH: 

Q. Would you tell us what is on the screen, please. 

Dr. Smith? 
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A. Well, there you see first at the top the question 
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wording, and then now towards the middle the results from 
six Gallup polls that were taken between the period 1954, 
that's the first column, and 1960, the last column. 

As you can see, the basic question, there is 
a little variation of wording, but the basic question is 
"What is your opinion? Do you think cigarette smoking is 
or is not one of the causes of cancer of the lung?" 

And if you look at the first row there, the 
"is" column, that is the people who believe there is this 
connection in response to the question, starting off at 
41%, 39, 50, 47, 44, 50%. Averaging approximately 45% 
across these six surveys during the mid to — mid to the 
late 1950s, going into 1960. 

The next two rows then show the proportion 
that says it is not, around 24 to 31%, or those people who 
do not know whether there is a connection, whether 
cigarettes cause cancer of the lungs, which as you can see 
is between 21 and 28% during this period. 

So this is a question asked and nationally 
represented surveys which directly goes at what the public 
at that time recognized as the link between smoking and 
lung cancer. 

And, again, summing it up very simply, on 
average about 45% of adult Americans at that time saw that 
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there was a link. 

The majority of Americans did not see a link, 
either saying they thought — thinking there was no link or 
not having enough information to know whether there was a 
link. 


Q. And the company or the organization that conducted 
those polls would have been who. Dr. Smith? 

A. This is the Gallup organization, the leading 
commercial organization founded by George Gallup in the 
mid-1930s. 

Q. And do you have an opinion as to whether or not, 
during the period of 1954 through 1960, Gallup was a 
reputable and reliable polling organization? 

A. Yes. Gallup had an excellent reputation, recognized 

as probably the premier survey organization in the country 
at that time. 

Q. Okay. 

MR. SMITH: If we could put up the next 
table, please, Bryan. 

THE COURT: Does that have an Exhibit Number, 
the one we just did? 

MR. SMITH: No, sir. And we will give it one 

right now. 


Thank you. Your Honor. Can we pause? 

Q. And the Exhibit Number that appears on the document 
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that you just referred to, which is Table 2 from your 
report, is what, sir? That number that appears at the 
bottom right-hand corner. 

I have the same problem. 

THE COURT: Is it 8700? 

A. Yes, 8700. 

Q. Okay. Thank you. Mine is just the opposite, I see. 

THE COURT: I might interrupt and say the 
reason that I spend as much time on nailing down exhibit 
numbers is that in the event there is some appellate review 
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11 of what happened here, then the record that's been prepared 

12 becomes critical. 

13 And I do just enough appellate work around 

14 the country to know that it drives you up the wall if you 

15 are reading a transcript of testimony and you can't figure 

16 out what was going on because the transcript just isn't 

17 clear enough. 

18 People in the courtroom understand what's 

19 going on, but the transcript itself doesn't give you any 

20 hint as to what was happening. 

21 So that's why I'm record-conscious and keep 

22 asking these type of questions, more for the record 

23 purposes than for your benefit. 


24 

Q. 

And the next table from your report we are looking at 

25 

is 

— is this marked Table 3? 
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1 

A. 

That's right. 

2 

Q. 

And the Exhibit Number? 

3 

A. 

8701. 

4 


MR. SMITH: Is that an 8, Bryan? 

5 


MR. NACE: Yes. 

6 

Q. 

8701, and we will make the 8 a little clearer before 


7 we are done. 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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Would you tell us, please, what that exhibit 

reflects? 

A. Again, these are some additional survey questions 
that were asked of national samples in a slightly later 
period, in the mid to late 1960s. 

The first is a survey by the National 
Analysts, and the three on the bottom, which you can't see 
yet, are by the Harris Survey organization. 

Q. The one at the top is in what year? 

A. 1964. 

Q. Is this the fall of '64? 

A. Right. This is — this is following the Surgeon 
General's report which came out earlier that year. As a 
matter of fact, this survey was conducted for the federal 
government in large part to measure public opinions, 
attitudes and knowledge following the Surgeon General's 
report. 

Q. And it reflects what? 
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1 A. Here the question is similar but not identical to 

2 what the Gallup question asked. 

3 It asked whether people definitely, probably, 

4 probably not or definitely not, whether they thought that 

5 smoking, cigarette smoking was a major cause of lung 

6 cancer. 


7 The results, as you see, show that 25% 

8 definitely thought there was this connection after the 

9 Surgeon General's report. 40% thought there was probably 

10 some connection between smoking and lung cancer. Adding up 

11 to a total of 65%. 

12 The other thinking there was either no 

13 connection or not informed enough to have an opinion. 

14 Q. And that was conducted by whom? 

15 A. National Analysts. They were primarily a marketing 

16 research firm at that time. 

17 Q. And the bottom portion of that exhibit reflects what, 

18 please? 

19 A. Right. Again, a similar question, but with a little 
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different emphasis. 

This asks about whether cigarette smoking is 
a major or minor cause of lung cancer. 

Again all of these are post-Surgeon General's 
report. A trend starting in '65, going to '69, showing 
that in 1965, 40% of the American people at that time 
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thought that smoking was a major cause, 21% a minor cause, 
and the numbers increase a little bit across these three 
data points, so that by 1969, 50%, up 10 percentage points, 
believed that smoking was a major cause and 15% believing 
it was a minor cause of lung cancer. 

Q. Can you tell us. Dr. Smith, whether or not you have 
an opinion, based upon your work in the polling field, as 
to whether Ohio is — or how Ohio compares in its public 
opinion on these types of social issues as compared to the 
rest of the country? 

A. As a general rule — 

MR. PROCTOR: Objection, Your Honor. Lack of 
foundation on Ohio. 


THE COURT: Well, let's see. Qualify your 
witness, if you would. 

MR. SMITH: Yes, sir. 

Q. Dr. Smith, in your — the work you described to us 
that you do with regard to polling, have you had occasion 
to deal with the polling results from Ohio and other states 
and matters? 

A. Yes. One often both looks at state level surveys as 
well as takes — one takes national surveys and breaks them 
down into regional and state level analysis. 

So — 

Q. And from that work — I'm sorry. Go ahead. 
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A. And in particular, of course, that would mean 
looking, in this case, at results that have come from the 
State of Ohio. 

Q. And from your work in the polling field, have you 
been able to arrive at an opinion, based upon your 
education and experience, as to where Ohio would rank or 
how it would fit in to a national poll result in 
comparisons? 

A. Generally speaking, one finds Ohio to — often to 
resemble the country as a whole very closely. 

In other words, Ohio tends to be a typical 
state, a state that's like the 50 United States, as opposed 
to some other states which tend to be much more atypical or 
more extreme on one side or another of some behavior or 
attitude. 


MR. SMITH: Can we put Table 2 back up there? 
MR. NACE: Sure. 

Q. This is — back up on the screen is Exhibit Number 
what, please? 8700? 

THE COURT: Counselor, I recognize I don't 
have anybody in here to handle the lights. 

We've got other things we have to be doing 
with my courtroom deputies. But if somebody wants to 
volunteer to run the lights, it would sure be helpful, 
because I think it's harder for the jury to see. 
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Do you know how to do it? 
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Honor. 

THE COURT: 

shut everything off. 

All right. 

BY MR. SMITH: 


Don't hit the top because it will 
There you go. 


Q. When we look at Table 2, which is Exhibit 8700, when 
we look at the rows going across up there, first rows under 
the years, where it says "Is, is not, don't know," one of 
the witnesses that we believe we will see in this case — 
THE COURT: Let me see counsel at the bench, 

please. 

MR. SMITH: I'll withdraw that. 

THE COURT: Let me see counsel at the bench. 


please. 

MR. SMITH: I'll withdraw that. 

THE COURT: I want to have a general 
proposition everybody understands. 

(Proceedings at side-bar:) 

THE COURT: I do not permit the witness to be 
questioned about, "Well, somebody says something different. 
What do you think about that?" 

That is verboten. I will not let that happen 
with any witness. Each witness comes in, offers their 


604 


Smith - Direct 
testimony as best they can. 

But they are not to be questioned or 
cross-examined about what somebody else has said. I mean, 
that's the rule I apply across the board. 

MR. COFER: Okay. 

MR. SMITH: The only confusion I had was I 
thought my understanding in opening statement, there were, 
in effect, statements attributed to Dr. Feingold from the 
deposition or from him, and I wasn't sure what the rules 
were on it. 


But I'll work with that. 

THE COURT: That was opening statement. 
That's not testimony. That's not evidence. 

But the main point is I'm not — I will not 
let anybody be questioned about what somebody else says, 
what do you have to think about that. I think that's an 
improper question. 

MR. SMITH: I will deal with that. 

MR. COFER: If you would like, our CT tech 
can run the lights. 


THE COURT: Great. 

MR. COFER: I talked with our tech. If you 
want to have a monitor here tomorrow, we can. 

What do you think about that? 

THE COURT: As long as I'm not going to have 
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a lot of conflict, I'm not worried about it. But I want 
you to know I don't have a basis to see it separately. 

MR. COFER: Understand. All right. 

THE COURT: I tried a huge antitrust case 
here last year for seven or eight weeks, and they spent a 
fortune on Mickey Mouse stuff, so everything was flashed to 
me before it was flashed on, and we had exhibits ad 
nauseam. 


MR. COFER: I think we can handle it 
manually, but if you want the monitor — 
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THE COURT: I don't think you will have to 
bring it. If I see a problem, I will ask for it. 

MR. COFER: All right. 

MR. SMITH: I do have a question in that 
regard. It may be picayune on my part, but I think there's 
a disadvantage to the plaintiff when they know somebody 
from your team is running our video because you guys switch 
the machines. 

And I'm just — I don't want to get put at a 
disadvantage, look like, you know — 

THE COURT: If anything, you are probably at 
an advantage because what's being demonstrated is the 
tobacco companies have money to burn. That's the problem 
they have to worry about. 

MR. COFER: We are trying to make things run 
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smooth. 

THE COURT: Expense is no barrier to them. 

MR. COFER: I won't go that far. 

(End of side-bar conference). 

BY MR. SMITH: 

Q. Dr. Smith, I'd like you to look at these first three, 
these will be called rows going across, columns going down? 
A. That's correct. 

Q. I always confuse that. 

A. Yes. Um-hmm. 

Q. The three rows coming across, we have an "is" row, an 
"is not" row, and a "don't know" row. 

A. That's correct. 

Q. Now, my question to you is this: Based upon your 

education and experience with polls, do you have an opinion 
as to whether or not it is appropriate and scientifically 
valid to take the "is" row and the "don't know" row, and 
add them together to — and then lump them into the "is" 
row? 

MR. PROCTOR: Objection, Your Honor. Calls 
for speculation. 

THE COURT: Well — 

MR. PROCTOR: Established no foundation for 

that either. 


THE COURT: Let me try. 
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What statistically do you assume with respect 
to a "don't know" response by a person who has been 
questioned? 

THE WITNESS: In this case in which you are 
being asked about whether a certain relationship exists, a 
"don't know" response would indicate that the person had 
not formed an opinion as to whether that was a fact or not. 

They had not made a knowledgeable judgment 
one — in that there was such a relationship. 

THE COURT: Thank you. 

Q. And I take it from that you would not add it to 
either the "is not" box or the "is" box or row? 

A. The numbers presented there give you the fullest 
information there. 

You would certainly not add the don't knows 
into the yes column and say that, for example, in the first 
column there, that, therefore, 41 plus 28, that's 69% of 
people saw a connection. 

Only 41% of the people in that first poll see 
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a connection. 

Some of the remainder definitely say there is 
not, and others are not informed enough to know whether 
there was a connection. 

Q. And what you have just told us, does that reflect the 
opinion of the science of the field of polling as you 
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understand it, based upon your education and experience? 

A. What I've just indicated is the standard way to look 
at these numbers, yes. 

Q. Dr. Smith, based upon your education and 
experience — forgive me, I'm ringing at that. 

I'll back up a little. 

Based upon your education and experience and 
your investigation of this particular case, do you have an 
opinion, based upon reasonable probability within the 
science of polling, as to whether — I apologize. I'm 
doing this backwards. 

I'm going to define a term first. 

For the purpose of this question. Dr. Smith, 

I want you to use this definition of the word "Recognize." 

That "Recognize" means to perceive clearly, 
to be fully aware of. 

Will you do that, sir? 

A. Okay. 

Q. And the question I'm going to ask you is this: Based 
upon your education and experience and your investigation 
of this case, do you have an opinion, based upon reasonable 
probability within the science of polling, as to whether or 
not the ordinary person with the ordinary knowledge common 
to the community, recognized the nature and extent of the 
link between smoking cigarettes and lung cancer between the 
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years 1950 and 1965? 

A. Yes, I do. 

Q. And would you — 

MR. PROCTOR: Objection, Your Honor. 

Compound, calls for speculation. 

THE COURT: Overruled. 

Q. And would you please tell the Court and jury what 
that opinion is? 

A. Yes. For there to be common knowledge of the 
ordinary — 

Q. First, what the opinion is, and then we will go to 
the reason. 

A. Okay. The opinion is that there was not such 
understanding. The public did not — that such common 
knowledge did not exist. 

Q. And the reason for that statement is why. Dr. Smith? 

A. For there to be common knowledge, knowledge held by 

the ordinary person, at a very minimum you would need the 
majority of people in the community to take and have that. 

Both based on the particular data here from 
Gallup as well as other data we've looked at about people's 
beliefs about what causes cancer and people's beliefs about 
what harms come from smoking, the data clearly indicates 
that people did not make a strong link in that period 
between smoking and lung cancer. 
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And such a connection was not seen by a 
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majority of Americans in the 1950s and early 1960s. 

MR. SMITH: That's all I have, sir. 

Thank you. 

THE COURT: We are going to take about a 
ten-minute break at this time. 

You may file out. 

(Jury out). 

(Recess taken) 
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THE COURT: You may cross examine. 

CROSS EXAMINATION 

BY MR. PROCTOR: 

Q Good afternoon, your Honor. Good afternoon ladies and 

gentlemen of the jury. 

Good afternoon Dr. Smith. We met before? 

A Yes, at the deposition. 

Q I took your deposition several months ago, I believe, 

correct, sir? 

A That's right. 

Q Doctor Smith, your opinion in this case really boils 

down to addressing the issue of whether there was common 
knowledge from 1950 to 1965 of the link between cigarette 
smoking and lung cancer, correct, sir? 

A Yes. 

Q And the expertise that you offer to this case is based 

solely and exclusively on your analysis and interpretation 
of public opinion polls, is that correct, sir? 

A Largely, not exclusively. There were also some 

community level studies which I wouldn't call public opinion 
polls that were examined. 

Q Sort of like a survey? 

A Yes, community level surveys. 

Q And Dr. Smith, you are not an expert on the plaintiff 

in this case, David Tompkin, correct, sir? 

612 


A That's correct. 

Q And you have no opinion as to whether Mr. Tompkin 

personally knew from 1950 to 1965 about the link between 
cigarette smoking and lung cancer? 

A I have no information. 

Q And Dr. Smith, you are not an expert on any of the 

defendants in this case either, are you, sir? 

A I am not. 

Q And you have no opinion on what any of the defendants 

in this case knew from 1950 to 1965 about the link between 
cigarette smoking and lung cancer, do you, sir? 

A I have no opinion on that. 
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13 Q And Dr. Smith, you are not an expert on lung cancer 

14 and medical issues, are you? 

15 A Correct. 

16 Q And you are not an expert on what the scientific 

17 community itself knew from 1950 to 1965 about the link 

18 between cigarette smoking and lung cancer either? 

19 A I'm not an expert on that, no. 

20 Q And then Dr. Smith you are not an expert on whether 

21 the tobacco companies in fact should have warned consumers 

22 from 1950 to 1965 about the link between cigarette smoking 

23 and lung cancer either, is that correct? 

24 A That's correct. 

25 Q Now Dr. Smith, although you are an expert in the 
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1 analysis of public opinion polls, you yourself have actually 

2 never developed any questions for any polls that addressed 

3 people's knowledge about the health effects of cigarette 

4 smoking, is that true, sir? 

5 A That's correct. 

6 Q And Dr. Smith, in fact, prior to becoming involved in 

7 this case with Mr. Smith, you had never conducted any 

8 analysis of any polling questions that addressed people's 

9 knowledge about the health effects of cigarette smoking, is 

10 that true, sir? 

11 A That's true. 

12 Q And Dr. Smith, although you have published three to 

13 four hundred different articles, you have actually never 

14 published a single paper anywhere, whether it is a peer 

15 review journal or otherwise, on any subject relating to the 

16 health effects of cigarette smoking, is that true, sir? 

17 A The report I prepared for this case is the only thing. 

18 Q Okay. And Dr. Smith, you do have a Ph.D. in history, 

19 correct, sir? 

20 A That's right. 

21 Q And with a Ph.D. in history I can and should call you 

22 Dr. Smith, right, sir? 

23 A It's fine with me. 

24 Q And as a historian, history is your background, right, 

25 sir? 
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1 A My degree is in history. I would say I am a 

2 practicing social scientist. 

3 Q And as an historian, then you have some familiarity 

4 with the concept of the historical method of conducting 

5 research, correct, sir? 

6 A Yes. 

7 Q And as a historian, in looking at public opinion 

8 polls, if you wanted to, you could have looked at a lot of 

9 other historical information from 1950 to 1965, correct, 

10 sir? 

11 A One could have consulted other information other than 

12 surveys, yes. 

13 Q If you wanted to you could have consulted national 

14 newspapers like the New York Times, is that correct, sir? 

15 A If one wanted to know what newspapers were writing 

16 about on this topic one could have consulted the New York 

17 Times and other newspaper from the period, yes. 

18 Q And if you wanted to you could have consulted Ohio 

19 newspapers from 1950 to 1965 like the Akron Beacon Journal 

20 the Cincinnati Enquirer, the Cleveland Plain Dealer, 

21 correct, sir? 

22 A That's right. 

23 Q But you chose not to review any of those newspaper 
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24 I've just mentioned, is that correct. Dr. Smith? 

25 A That's correct. 
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1 Q And you could have reviewed magazines and other 

2 periodicals from 1950 to 1965 like the Readers Digest, Time, 

3 Life or News Week, right, sir? 

4 A Yes. 

5 Q But you chose not to review any of those magazines or 

6 periodicals in order to render your opinion today, correct 

7 sir? 

8 A Yes, right. 

9 Q In fact, you chose not to rely upon any historical 

10 information other than public opinion polls and the 

11 community surveys you mentioned, is that right? 

12 A That's right. 

13 Q And that's because you strongly believe that public 

14 opinion polls are the single best source of information that 

15 one would need in order to answer the question of whether 

16 there was common knowledge of the link between cigarette 

17 smoking and lung cancer, correct, sir? 

18 A Yes. 

19 Q Now Dr. Smith, let's talk about your expert opinions 

20 on public opinion polls. 

21 Now, you are in fact an expert on drafting 

22 questions for public opinion polls, correct, sir? 

23 A Yes. 

24 Q And you are an expert in analyzing the answer to those 

25 questions too? 

616 

1 A Yes. 

2 Q And back in 1987, you wrote an article in this journal 

3 called the Public Opinion Quarterly, is that correct, sir? 

4 A Yes. 

5 Q And do you remember the article that you wrote in 1987 

6 called The Art of Asking Questions, 1936 to 1985? 

7 A Yes, I recall that the article. 

8 Q And this is a Public Opinion Quarterly, that's a 

9 reliable authority in the field of public opinion polling, 

10 correct, sir? 

11 A It's the main professional journal in the field, yes. 

12 Q And in fact, the most reliable and significant work on 

13 the interpretation of public opinion polls is often found 

14 right here in the Public Opinion Quarterly, correct, sir? 

15 A That's correct. 

16 Q And this article that you wrote called The Art of 

17 Asking Questions, you personally wrote every section of this 

18 article, correct, sir? 

19 A Yes. 

20 Q And this article was then peer reviewed by several of 

21 your very esteemed colleagues? 

22 A Right, that's the normal procedure. 

23 Q And after you submitted this article to your esteemed 

24 colleagues, a number of them came back and challenged the 

25 methodology or opinions found in your article, did they, 
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1 sir? 

2 A There were probably some comments at the initial 

3 submission stage that lead led to some revision; ultimately, 

4 the article as revised was then accepted and published by 

5 the journal. 

6 Q So the article we've been talking about called The Art 

7 of Asking Questions that you wrote, ultimately that met your 

8 satisfaction and the satisfaction of your esteemed 
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colleagues that reviewed that article, is that correct, sir? 
A That's correct, yes. 

Q Now, when you wrote this article in the Public Opinion 

Quarterly, you reviewed questions from past public opinion 
polls that had already been conducted, is that correct, sir? 
A That's correct. 

Q And you divided those questions that you looked at 

into 4 categories of questions, is that right, sir? 

A Yes, I believe that's correct. 

Q Okay. And if I could put a demonstrative up. Dr. 

Smith. Are these the four categories of questions that you 
used in your article in 1987 to divide up questions? When I 
say — 

A Yes. 

Q Yes, sir? 

A Yes, the four columns you refer to. 

Q And if I could, the columns that you used in 1987 in 
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your article are: One is attitudes, correct, sir? 

A Correct. 

Q One was behaviors, correct, sir? 

A Right. 

Q And then Dr. Smith you used demographics as a third; 

and then lastly knowledge questions, correct, sir? 

A That's correct. 

Q And you are here of course to talk about common 

knowledge, correct, sir? 

A Yes. 

Q And Dr. Smith, when you reviewed all those past 

questions that were asked in public opinion polls, you 
looked at each question and you decided in your mind which 
of those four categories am I, Dr. Smith, going to place 
certain questions, is that right, sir? 

A That's right. 

Q And your expert opinion of course included determining 

of all of the questions asked which of them fell in what you 
called knowledge question category, correct, sir? 

A Correct. 

Q And you found that some of the past questions from 

public opinion polls that you reviewed contained questions 
that asked whether a person had read or heard of a certain 
subject matter, correct, sir? 

A Right. 
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Q And to give the jury maybe some examples, I know you 

reviewed these questions, but as an example a read or heard 
question must be something like have you read or heard that 
Michael Jordon might be making a comeback in basketball, 
that would be an example of a read or heard question, 
correct, sir? 

A Yes. 

Q And Dr. Smith, when you put together your article in 

1987, you made the choice to put all questions that asked 
whether someone had read or heard of an issue into your 
category called knowledge questions, right, sir? 

A Right. 

Q You didn't put read or herd questions into any of 

those other three categories that you had picked for your 
article, is that right, sir? 

A That's right. 

Q And Dr. Smith, for purposes of this case, just like 

the article you wrote in the Public Opinion Quarterly, you 
also reviewed questions from past public opinion polls. 
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20 correct, sir? 

21 A Correct. 

22 Q And for purposes of this case, you were asked to 

23 determine whether there was common knowledge of the link 

24 between cigarette smoking and lung cancer from 1950 to 1965, 

25 right, sir? 
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1 A Right. 

2 Q And to answer that question for the jury, just like 

3 with your article, you looked solely and exclusively at 

4 public opinion polls and surveys, correct, sir? 

5 A Yes. 

6 Q And you conducted a very careful search to locate any 

7 public opinion polls from 1950 to 1965 that addressed common 

8 knowledge of the link between cigarette smoking and lung 

9 cancer, correct, sir? 

10 A Yes. I tried to find what was available covering 

11 that. 

12 Q And when you conducted your search you found that 

13 there were only three polls, just three, that you could 

14 locate that addressed the question of whether people had 

15 read or heard of the specific link between cigarette smoking 

16 and lung cancer, correct, sir? 

17 A Three questions that used that phrase heard or read, 

18 yes. 

19 Q And I'm sorry. Dr. Smith, you said three questions. 

20 Is it actually three polls that used those questions? 

21 A A single question in each of three different surveys. 

22 Q Thank you, sir. In those polls would it be accurate 

23 the three polls we're talking about are all Gallup Polls? 

24 A That's correct. 

25 Q And one of those was the Gallup Poll from 1954, 
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1 correct? 

2 A That's right. 

3 Q And actually there were two? 

4 A Two of them, January and June and July, two from 1954. 

5 Q You are absolutely right. And the third one was from 

6 1957? 

7 A That's right. 

8 Q And that was it, just three public opinion polls 

9 during this relevant time frame asking whether someone had 

10 read or heard of the specific link between cigarette smoking 

11 and lung cancer, correct, sir? 

12 A Yes. 

13 Q And in all of these polls I'm referring to, they are 

14 in your expert witness report that you provided me several 

15 months ago, are they sir? 

16 A Yes, table one. 

17 Q And you relied on all three of those Gallup Polls I 

18 just mentioned in order to render your opinion to the jury 

19 today, sir? 

20 A Yes, they were, along with all the other data I 

21 collected they were part of the whole I evaluated to come to 

22 the overall conclusions. 

23 Q So would it be fair for me if I asked you questions 

24 about those polls to put up a demonstrative that show those 

25 polls. You know what polls I'm talking about, sir? 
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1 A I believe so, yes. 

2 Q Let's go through these polls one at a time, I think 

3 that would be the best way. If I could ask Mr. Klote to put 

4 up first of all the January, 1954 Gallup Poll. 
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Now, Dr. Smith, the January, 1954 Gallup Poll 
asked very specific questions. 

Question number 15, and that said, quote, have 
you heard or read anything recently that cigarette smoking 
may be a cause of cancer of the lung, correct, sir? 

A Right, that was the wording of the question. 

Q And they asked a whole bunch of people what their 

response was to that question, right, sir? 

A Right, approximately 1500 people. 

Q 1500 is kind of a, I would say, a magical number, but 

it's kind of the standard you are looking for as an expert 
in the field? 

A It is the typical size of surveys during that period, 

usually a sufficiently large enough sample to give you a 
number that is a statistically reliable measure. 

Q All right. And sir, when these people were asked in 

this Gallup Poll whether they had read or heard that 
cigarette smoking may be a cause of cancer of the lung in 
January of 1954, 83 percent answered yes, correct, sir? 

A Right, 83 percent said they had heard or read such 

information. 
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Q Okay. And Dr. Blum — Mr. Klote if you could take 

down the first demonstrative, please. 

The second of the three polls that you located 
on this very specific topic was the June, 1954 Gallup Poll, 
correct, sir? 

A Yes. 

Q And in the June, 1954 Gallup Poll they did the same 

kind of thing. They went out and asked questions of 
approximately 1500 people, is that correct, sir? 

A Yes. 1400 and some in this case. 

Q And that would be a reliable statistically significant 

number? 

A Yes, it would. 

Q And the question asked in June of 1954, was question 

number 12A. And that question was. I'll quote it for you. 
Have you heard or read anything recently to the effect that 
cigarette smoking may be a cause of cancer of the lung? 

Was that the question they asked in that poll? 

A That's correct. 

Q And Dr. Smith, of all the people they asked that 

question, 90 percent, 90 percent said yes, they had read or 
heard, correct, sir? 

A That's correct. 

Q And what that means is that 90 percent of all the of 

these people interviewed said yes, I have read or heard of 
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the link between cigarette smoking and lung cancer, correct, 
sir? 

A That's correct. 

Q And Dr. Smith, there is one last poll that you found 

on this subject matter, correct, sir? 

A That's correct. 

Q And that would be the June of 1957 Gallup Poll, right, 

sir? 

A Yes. 

Q Okay. And Mr. Klote, would you please put up the June 

of '57 poll. 

Now this poll. Dr. Smith, is just a little bit 
different. And question number 55A, it asks as follows: 

Did you happen to hear or read about the recent 
report of the American Cancer Society reporting the results 
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16 of a study on the effects of cigarette smoking? 

17 Was that the question they asked. Dr. Smith? 

18 A Yes, it was. 

19 Q And Dr. Smith, once again it was about 1500 or so 

20 people that responded to this question, right? 

21 A Just over 1500. 

22 Q And as an expert in the field, that would be a 

23 statistically significant and reliable number for you? 

24 A Yes, it would. 

25 Q And Dr. Smith, on this poll in 1957, 77 percent of the 
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1 people responded yes, correct, sir? 

2 A Well, I have down in my notes here 78 percent, but. 

3 Q Well, that's even better, so we'll take your 

4 78 percent. 

5 A Okay. 

6 Q Also stand corrected. 

7 And then 78 percent responded yes, they had read 

8 or heard about a very specific scientific study, right, 

9 sir? 

10 A Right, they have heard of this particular study 

11 reporting the results on the effects of cigarette smoking. 

12 Q And Dr. Smith, when you look at that block that says 

13 23 percent no, or maybe it's actually only 22 percent now, 

14 whatever it is. When 23 or 22 percent responded no, all 

15 that meant was they had not read or heard of that very 

16 specific study from the American Cancer Society, correct, 

17 sir? 

18 A That would be the meaning, yes. 

19 Q As an expert in polling, you really don't have a way 

20 of determining whether that 23 percent had or had not read 

21 or heard other information from other sources about the link 

22 between cigarette smoking and lung cancer? 

23 A Right. There is no direct evidence as to that. 

24 Q And Dr. Smith, all three of these polls on this topic 

25 that you located are what we call national polls, is that 
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1 correct, sir? 

2 A That's correct. 

3 Q And national polls I think, as you described on your 

4 direct, try to survey people on a nationwide basis, right? 

5 A Right, they were trying to generalize to the adult 

6 population of the United States as a whole. And of course 

7 in this period we are only talking about 48 states. 

8 Q Good point, 48 states at this point in time. And 

9 they are also what we have community polls, is that correct, 

10 sir? 

11 A Right. 

12 Q And community polls might be like a poll taken in 

13 Akron, Ohio, a small, smaller part of the nation, is that 

14 right? 

15 A That's correct. 

16 Q And let's see. 

17 Now all of the polls you found on this topic 

18 were Gallup Polls, correct, sir? 

19 A On this topic, the heard or read variety that you have 

20 been referring to, they were all Gallup Polls. 

21 Q And I believe you told the jury on your direct that 

22 the Gallup Polls are among the most highly respected polls 

23 from 1950 to 1965, is that correct, sir? 

24 A Yes, during that period. 

25 Q And, in fact, the polling techniques used by the 
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Gallup organization in the 1950's and in the 1960's were 
state of the art polling techniques at that time, is that 
correct, sir? 

A That's correct. 

Q And the Gallup Polls were named after a doctor named 

George Gallup, is that right? Is that correct, sir? 

A That's right. 

Q And he was a well respected and reliable authority in 

the polling field, wasn't he? 

A Yes. 

Q In fact, in your opinion. Dr. Gallup was actually one 

of the founding fathers of modern polling, is that correct, 
sir? 

A That's correct. 

Q And Dr. Blum — I'm sorry. Dr. Smith, Mr. Klote, if 

you could put the chart comparing the three. 

Of the three polls you reviewed that asked read 
or heard questions, the lowest percentage that you found 
was 77 percent that answered yes, correct, sir? 

A That's correct. 

Q That means that the lowest of any of the polls that 

you found said yes, they had read or heard of the link 
between cigarette smoking and lung cancer, correct, sir? 

A Correct. 

Q And Mr. Klote, if you could please take that 
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demonstrative down for me. 

And Dr. Smith, you know that shortly after the 
results of this 1957 poll came out. Dr. George Gallup who 
you are talking about was interviewed about the 1957 Gallup 
poll and the results that were reported in the newspaper, 
correct, sir? 

A I believe I know what you are referring to. My 

recollection is, is that George Gallup made a statement in 
reference to one of these surveys that we have just referred 
to. I don't specifically remember which of them it was. 

Q And would it refresh your memory. Dr. Smith, if I told 

you that Mr. Gallup actually commented on the 77 or 
78 percent figure? 

A Like I say, I remember he made comments about one of 

these. It could very well be the one you are referring to. 

Q And you know that the comment that Dr. George Gallup 

made — 

THE COURT: Just a minute, I would like to see 
counsel at the side bar for a minute. 

(The following discussion was conducted 
at the side bar, between court and counsel, out 
of the hearing of the jurors, as follows:) 

THE COURT: I have a real problem with hearing 
testimony about what Gallup had to say about it. I 
don't think that's permissible testimony. 
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MR. SMITH: I object on the basis he's not an 

expert. 

THE COURT: Gallup isn't here to be 
interviewed. 

MR. COFER: Well, your Honor, I would say it's 
an exception to the hearsay rule because it is an 
ancient document and we already have a stipulation 
that the exhibits are authentic. 

THE COURT: You want to put in the fact of what 
Gallup said? 

MR. SMITH: You complain about me using 
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deposition. 

THE COURT: What does the exhibit say? 

MR. COFER: He referred to it as a phenomenal 
figure in polling analysis, the present context, the 
significance of the number in the poll. And it was a 
comment that was made contemporaneously when the poll 
was published. 

THE COURT: Do you object to that? 

MR. SMITH: I do. 

THE COURT: I sustain that. I'm not going to 
let it come in. 

(The following proceedings were conducted 
in open court.) 

BY MR. PROCTOR: 
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Q Dr. Smith, let's go right to your ultimate opinion now 

in this case. 


Now as an expert in polling in the 
interpretation of polling results, you believe — I think 
you testified there is a certain threshold level of yes 
responses above which you can say there is common 
knowledge, is that correct, sir? 

A Not quite. What I've said is there is a minimum 

criteria that one would want to use. And the minimum that 


one would need to meet the standard was that a clear 


majority of the population agreed. 

That is to say, one might define common 
knowledge even more stringently and minimum would be having 
a clear majority have such knowledge. 

Q And Dr. Smith, you remember when we talked about this 

issue before and you told me based upon issues of confidence 
levels and other things that what you are really referring 
to is a figure of about 54 percent, is that true, sir? 

A Right. The 54 percent comes from because all survey 

results are estimates and they may not be exactly right. 

Like if you counted ten coins and you knew exactly there 
were ten coins, you know, without any margin, that's exactly 
the amount of coins you have. But when you do a national 
survey you always come up with an estimate that has certain 
precision. And this is where what was referred to as the 
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confidence interval comes into, you always have to allow 
for the fact that the exact number, if you had gotten the 
figures from everyone in the country, will vary a little bit 
from the best estimate a survey can come up with. 

THE COURT: This is the whole concept of 
polling, isn't it? That you could take a relatively 
small number of people inquire of them about a 
subject. And if you have a large enough group, even 
though it is ridiculously small with respect to the 
entire country, you get to a confidence level that 
your polling results are within a margin of accuracy. 

I think it usually is plus or minus 4 percent. 

THE WITNESS: Depending on the sample sizes 
given the type of surveys we are using there, that 
would be the various on confidence levels applicable 
in this case. 


THE COURT: And that's the theory upon which 
all the polling is done for elections that we see ad 
nauseum, how somebody is doing in the polls. They 
still asked a relatively small number of people of 
their opinion on how they are going to vote for and 
then they have these poll numbers come out based on 
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that relatively small number of people who have been 
asked for their opinion. But the polling process is 
such that there is a confidence level along the lines 
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you described. 

THE WITNESS: That's right. 

THE COURT: Is that a fair summary? 

THE WITNESS: Yes. As long as you draw a 
survey base the on probability the samples will 
reflect the population as a whole within a margin of 
variation that the number could, the exact true 
number, if someone could know that precisely, would 
fall. 

THE COURT: Thank you. 

BY MR. PROCTOR: 

Q And Dr. Blum, Mr. Klote, if you could put that up. 

Is 54 percent. Dr. Blum — 

A I'm still. Dr. Smith. 

Q I am really sorry. It's just been a long day for me 

and I apologize? 

THE COURT: You think this is a long day, wait 
until you see some more we are going to have. 

MR. PROCTOR: I'm getting confused with Russ 
Smith. I apologize. 

MR. SMITH: He's a doctor I'm a Mr. 

BY MR. PROCTOR: 

Q Dr. Smith, going back to the 54 percent figure, would 

it be fair for me to say that 54 percent is your then 
minimum goal standard for common knowledge? 
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A As I see it, the minimum criteria for having common 

knowledge would be a majority of people having that 
knowledge and giving the — what we have just been talking 
to about the confidence intervals in surveys, you would need 
to have a number at 54 before you could have a 
scientifically valid assurance that you had a majority. 

Q And with that scientifically valid assurance, that 

54 percent, you could then say we have common knowledge, is 
that correct, sir? 

A Again, that's not quite what I'm saying. I'm saying 

that's the minimum criteria you would want to be able to 
establish common knowledge that there was a majority of 
people. I don't see how you could have a standard weaker 
than that. I could see from a legal point of view that one 
could have standards that went beyond this minimum majority 
requirement. 

Q And Dr. Smith, we've talked about the national polls, 

the three that you found dealing with read or heard 
questions, correct, sir? 

A Yes. 

Q And would you agree with me though, that a poll of 

people from Ohio, or a certain county of Ohio, would be what 
we call a community poll? 

A Well, certainly a county level; you would call a state 

poll a state poll. 
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Q And you conducted a search for polls, not just on a 

national basis, but you also looked for polls taken among 
the people from the State of Ohio, right, sir? 

A Right. I looked for both state and community level 

surveys in the State of Ohio during this period that dealt 
with these issues. 

Q But you didn't find any from the solely and 
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exclusively among people from Ohio, did you, sir? 

A That's correct. 

Q Recognizing that when you take the national polls 

there probably are people from Ohio that respond to the 
national questions, right, sir? 

A Yes. About 5 percent of the people in the national 

poll from this period would have been from Ohio. 

Q And I think you told the jury that you believe that 

the responses on any type of poll from people of Ohio are 
going to be fairly similar to what the national responses 
are, sir? 

A Generally speaking, Ohio tends to, in their responses 

tends to resemble the nation, yes. 

Q So Dr. Blum, if I wanted to ask you the question of 

whether there was common — I'm sorry, again. Dr. Smith, 
whether there was common knowledge solely and exclusively 
among people from Ohio from 1950 to 1965, of the link 
between cigarette smoking and lung cancer, you would want to 
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find the Ohio polls on that for the best evidence, right, 
sir? 

A Yes. If one wanted to talk only about Ohio, one would 

want polls that only covered Ohio. 

Q But you look for those polls and you weren't able to 

find any? 

A I did not find any, right. 

Q Dr. Smith, you've published articles in a journal 

called the American Journal of Public Health, correct, sir? 

A Yes, that's right. 

Q And you would recognize that, that's a peer review 

journal first of all, right, sir? 

A Yes. 

Q And you would recognize the American Journal of Public 

Health as a reliable and authoritative journal, right, sir? 

A It is a respectable academic journal, yes. 

Q Now Dr. Smith, do you know where Toledo and Lucas 

County, Ohio are? 

A Well, I know where Toledo is, I'm not familiar with 

Lucas County. 

THE COURT: Toledo is the county seat of Lucas 

County. 

THE WITNESS: I know where they are. Once had 
an uncle who lived there. 

MR. PROCTOR: Your Honor, I would request 
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permission to approach the witness and have a journal 
article to take a look at. 

MR. SMITH: May we have a copy? 

MR. PROCTOR: Certainly. 

BY MR. PROCTOR: 

Q Now Dr. Smith, I've handed you a copy of — 

MR. SMITH: May I have just a moment to look at 
it, unless I shouldn't. If I'm allowed to I will. 

Is this in the boxes? 

MR. PROCTOR: Yes. 

MR. SMITH: May we approach the bench for just 
one question, your Honor. 

(The following discussion was conducted 
at the side bar, between court and counsel, out 
of the hearing of the jurors, as follows:) 

MR. SMITH: I'm not sure I'm in step with what 
the protocol is. My understanding is I understand 
what you are doing on direct. 
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THE COURT: You have to speak to me. 

MR. SMITH: I'm sorry, I don't understand if we 
are allowed to give each other articles that I call 
out of the blue. I understand they are in the boxes, 
but they are not on the list. I have no idea if there 
is any objections. I don't know what's in here, 
expert opinions or what. It is just dropped in my 

637 

lap. It is 15 pages long. I have no idea what it is. 
And maybe we are allowed to, if it is in the boxes 
they are fair game. 

THE COURT: I don't even know if they have to 
be in the box. You are always allowed to cross 
examine. I'm not sure that they have to have filed 
exhibits from which they are going to use for cross 
examination, I don't think that's required. They are 
saying it is in fact in the box, but I don't think 
there is an obligation on the part of the cross 
examiner to have pretrial filed the exhibits which 
they might wish to cross examine. That's just a part 
of the cross examination. You are allowed to come up 
with something that whatever you think is appropriate 
and will destroy the witness. 

So, as far as I'm concerned, you are in the 
same boat. If you want to sit on your stuff and not 
show them that ahead of time you are allowed to do 
that. I know of no rule saying you have to produce. 

Now, if you want to take, if you want some 
kind of a continuance or a recess after they finish 
examining about this so you can read the article 
before you commence your redirect. I'll let you do 
that. 

MR. SMITH: Okay. Thank you, sir. 
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(The following proceedings were conducted 
in open court.) 

BY MR. PROCTOR: 

Q Dr. Smith, have you had a chance to very briefly look 

through this article? I know you haven't had a chance to 
read the whole thing. 

A I've had a chance to glance at it, yes. 

MR. PROCTOR: Your Honor, I would like 
permission to approach the Elmo and place the copy on 
the Elmo. 

THE COURT: No way. You can start asking 
questions. I'm not going to have it displayed until I 
feel it is something proper to be displayed. 

BY MR. PROCTOR: 

Q Dr. Smith, if you look at the front page of that 

article, sir, you will note in the upper right hand corner 
it in fact was published in the American Journal of Public 
Health, correct, sir? 

A That's what it says, yes. 

Q And that's the same reliable and authoritative source 

in which you have had at least one publication in, correct 
sir? 

A As far as I can tell, yes. 

MR. SMITH: May we ask the year? 

MR. PROCTOR: The year of the article itself, 
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certainly. Dr. Smith, if you could turn to the second 
page, sir. 

You see the year of the article itself is 
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4 1975, correct, sir? 

5 A Yes. 

6 Q But if you read the title of the article, the title is 

7 called A Survey of Smoking Habits and Attitudes Towards 

8 Smoking Among Students In Grade 7 Through 12 in Toledo and 

9 Lucas County, Ohio Public Schools, 1964 and 1971, correct, 

10 sir? 

11 A That's the title, yes. 

12 Q Now Dr. Smith, as an expert in public opinion polls, 

13 before you get into the substance of a poll you would want 

14 to know about the method of data collection and analysis, 

15 correct, sir? 

16 A Yes. 

17 Q And Dr. Smith, if you look on the very first page of 

18 this article, on the bottom right hand corner? 

19 A Yes. 

20 Q You see the section called Method of Data Collection 

21 and Analysis? 

22 A Yes. 

23 Q And do you see where it says that questionnaires were 

24 distributed to Toledo and Lucas County public junior high 

25 and high school students? And then it goes on to say that 
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1 all students present the day of the survey were asked to 

2 answer them in their classrooms on times specifically set 

3 aside for this purpose, and the completed questionnaires 

4 were returned unsigned. 

5 Do you see that, sir? 

6 A Yes. 

7 Q And as an expert in polling you also want to know how 

8 many persons answered the poll, is that correct, sir? 

9 A That's right. 

10 Q And if you look at the next paragraph in this poll it 

11 says in 1964 a total of 25,131 students took part in this 

12 survey, do you see that, sir? 

13 A Yes. 

14 Q Now, when we talked about the Gallup Polls you said 

15 that 1500 was kind of a magic number for statistical 

16 significance and reliability, right, sir? 

17 A Yes. 

18 Q This one has a lot more than 1500, doesn't it. Dr. 

19 Smith? 

20 A Yes, it does. 

21 Q And as an expert in polling, you also want to know if 

22 the results are statistically significant, right, sir? 

23 A Right. 

24 Q And if you look in the last sentence in that paragraph 

25 it uses some language I'm not always familiar with, but it 
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1 says, a chi square test was used to compare the ratios, and 

2 those here are significant at a 0 point 05 level, correct, 

3 sir? 

4 A Right. 

5 Q That means now we have statistical significance with 

6 this poll, right, sir? 

7 A In comparing ratios that apparently the article does 

8 later on, yes. 

9 Q Now Dr. Smith, if you could please turn to the second 

10 to the last page of this journal article, sir, where it says 

11 appendix A? 

12 A Okay. 

13 Q Have you found that, sir? 

14 A Yes. 
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15 

Q 

And if 

you look at the very last question asked in 

16 

this 

poll among people from the State of Ohio, the question 

17 

reads 

i as follows: 


18 


I 

do or do not believe 

that cigarette smoking 

19 

causes lung 

cancer, heart disease 

and other chest diseases 

20 

Was 

that the 

question asked? 


21 

A 

Yes. 



22 

Q 

Now Dr. 

Smith, if you go back 

to the second page of 

23 

this 

article. 

I'm sorry, sir. You 

go to the fourth page of 

24 

this 

article. 

Page 926, do you see 

that, sir? 

25 

A 

Yes. 
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Q And do you see the column titled belief in the health 

hazards of smoking, sir? 

A Yes. 

Q And do you see in the very first sentences under there 

it says: Despite their smoking, the preponderance of the 
students or 89.8 percent in 1964 expressed the belief that 
the smoking is harmful to the health. Do you see that, sir? 
A Yes, that's what it says. 

THE COURT: That's the not the test here, 
counselor. 

BY MR. PROCTOR: 

Q Well, Dr. Smith? 

THE COURT: Well, I just want to make sure the 
jury understand the issue here is not under the 
concept of common knowledge, it is not whether smoking 
tobacco is dangerous to the health. The question is 
whether there was common knowledge in the period in 
question that there was a link between smoking 
cigarettes and contracting lung cancer. 

So the concept of being dangerous to the 
health is not relevant. 

Please ask a relevant question. 

BY MR. PROCTOR: 

Q And Dr. Smith, one more time if we could go back to 

appendix A, which is the second to the last page, sir. 
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1 You see the last question there, sir? 

2 A Yes, the one you referred to earlier. 

3 Q Yes, it specifically asks whether they do or do not 

4 believe that cigarette smoking causes lung cancer and other 

5 diseases, correct, sir? 

6 THE COURT: That's the problem with the 

7 question, it's not focused simply on lung cancer. 

8 Under the law of the case the issue is lung cancer, 

9 period, paragraph, end of analysis. 

10 BY MR. PROCTOR: 

11 Q Dr. Blum, to wrap up in the whole course of all the 

12 polls that you reviewed that dealt with the question of 

13 whether someone had read or heard of the link between 

14 cigarette smoking and lung cancer, you found only three 

15 Gallup Polls, correct, sir? 

16 A On the have you read or heard, yes. 

17 Q And of those three Gallup Polls the lowest percentage 

18 you found was 77 percent yes responses, correct, sir? 

19 A That's correct. 

20 MR. PROCTOR: Mr. Klote, if you put that up. 

21 Q But when you do your analysis of statistical 

22 significance for polls, the minimum threshold standard for 

23 common knowledge that you as an expert have selected is 

24 54 percent, correct Dr. Smith? 

25 THE COURT: You are talking about different 
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percentages. You are asking him about have heard or 
read. Now you are asking him a totally different 
question than have heard or read. 

Please straighten up your question in the 
context of his testimony, not what you like him to 
say, I guess, or like the evidence to show. 

BY MR. PROCTOR: 

Q Dr. Smith, regardless of what type of poll we have, 

regardless of what the question is, in any type of poll, the 
minimum threshold level for common knowledge is 54 percent, 
correct, sir? 

THE COURT: That's his opinion. 

THE WITNESS: In response to your statement, 
that's correct. The implication of what you are 
showing is not consistent with what you are saying, 
which is much narrower. 

This 54 percent here compared to those 
numbers is a classic apples and oranges comparison. 

This is questions about have you heard information 
about this. The 54 percent was in terms of do you 
have the belief or knowledge about something, which is 
not the same numbers being compared. 

BY MR. PROCTOR: 

Q And Mr. Klote, could you put the very first 

demonstrative up, please. 
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Dr. Smith, when you wrote your 1987 article in 
Public Opinion Quarterly and you looked at past questions 
that asked whether someone had read or heard of a certain 
topic, you grouped those questions in the category called 
knowledge questions, correct, sir? 

A There are four broad categories here. Questions about 

having received information clearly falls under the general 
heading of knowledge questions. 

But is not does not have an identity with or is 
not the same as a question directly asking what your 
knowledge is. I may well have heard or read about 
something, and not necessarily concur in my beliefs with 
what I've heard or read. 

So they are part of the same general category 
but they are not the same questions. 

Q But you did in fact put read or heard questions into 

the category called knowledge questions, correct, sir? 

A Yes, I did. 

MR. PROCTOR: Thank you. Dr. Smith. 

BY MR. SMITH: 

Q Dr. Smith? 

THE COURT: Wait a minute, wait a minute. 

MR. SMITH: I thought — I apologize. 

THE COURT: You have three other defendants. 

MR. COFER: No questions, your Honor. 
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MR. MILLIMAN: No questions your Honor. 

MR. McLAUGHLIN: No questions, your Honor. 
THE COURT: Thank you. 

You may proceed now. 

MR. SMITH: Thank you, your Honor. And I'm 
sorry for being too quick on the trigger. 


REDIRECT EXAMINATION 

BY MR. SMITH: 

Q Dr. Smith, I would like to go back to the 50s and 
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' 60's. Was there talk at that time about flying saucers? 

A Certainly. 

Q If you asked people a question as to whether or not 

they had read reports about flying saucers, you would have 
had a pretty high percentage has that been shown? 

A Right, there have certainly been questions along that 

line that indicate that since this was a common subject of 
discussion in the media, as well as a very popular 
presentation into the popular media at the time, level of 
people having heard of such things was of course high. 

Q Was there a big distinction between the number of 

people that heard of them and the number of people that 
believed in them? 

A Yes, as I alluded to earlier, having heard about 

something does not mean, is not the same as saying you 
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believe in something. 

Q Dr. Smith, I had never seen this before, but I wanted 

to ask you a question since it has been brought out? 

THE COURT: You are talking about? 

MR. SMITH: I'm sorry, your Honor, I'm 
referring to Defendant's Exhibit LR dash 000832, it's 
called The Growing Epidemic: A Survey of Smoking 
Habits and Attitudes Towards Smoking Among Students In 
Grade 7 to 12 in Toledo, Lucas County, Ohio. 1964, 

1971, is that true? 

A That's true. 

Q I read this as saying that in Toledo during that 

period of this report there were in the year 1971, 

20 percent of the seventh graders smoked? 

THE COURT: What page are you on? 

MR. SMITH: I'm on page 926, your Honor. There 
is a graph there, I'm sorry. There is a graph there 
that I'm attempting to read. 

A Well, 20 percent of boys in the seventh grade and 

13 percent of girls in the seventh grade in 1971 were 
classified as smokers. 

BY MR. SMITH: 

Q And my understanding is when you got to the 12th grade 

in 1971 in Toledo, Ohio, 44.9 percent of the boys were 
smoking? 

648 

MR. PROCTOR: Objection, relevance and leading. 

MR. SMITH: Well, I'm just trying to. 

Okay. I'll withdraw that. 

THE COURT: Well, they are going to object to 
you leading, so ask a non-leading question. As far as 
relevance is concerned, at this point I don't know 
whether it is relevant or not. It's your document. 

You are the one that shoved it in front of the 
witness. I'm going to give him some latitude, which 
apparently you have not brought to his attention 
before the cross examination. 

BY MR. SMITH: 

Q Doctor, on page 926, does it show what percentage of 

boys were smoking in Toledo in 1971? 

A On 926? 

Q Yes, sir. I think it's the right side of that same 

graph. 

THE COURT: You can come up here if you want to 
help out. 

A Yes, I see the graph you are referring to. It had the 

same statistics that was in the table on the previous page. 
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yes. 

Q And that percentage of 12th grade boys in Toledo, Ohio 

smoking was what? 

A 44.9 percent. 

649 

Q And girls? 

A 37.9 percent. 

Q Dr. Smith, one last question on the three boards that 

were presented to you. Were there triggering events for 
those boards being done, as you understand it? 

A Well, certainly in the latter case, the last one from 

1957 referred to a recently American Lung Cancer Society 
report. So it was — of course the whole question was 
designed to reflect that recently released report. 

Q To find out how many people had seen it? 

A Yes, find what we call its penetration level, how many 

people had at least some, you know, now had at least, as it 
said, at least heard the report. They may not have read it. 
They may not had in depth, but they at least heard about 
this report. 

MR. SMITH: Thank you very much. 

THE COURT: Anything further? 

MR. PROCTOR: Nothing further. 

THE COURT: Thank you. You may step down. 

We'll break until about 10 after 3:00, so you 
may file out. 

(Brief recess.) 

THE COURT: Let the record show the jury is not 
present. The plaintiff is prepared to play the 
deposition of David Tompkin, deceased. There are 
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situations where the issue of Mrs. Tompkin's smoking 
has arisen. 

The court, on motion of the plaintiff, will 
delete those portions from the transcript. So the 
operator — the operator listening? I'm talking to 
you. The operator will not play beginning at page 24 
line 8 through page 24 line 15. That's the first 
deletion. 

The second deletion will begin on page 94, 
line 6 and go over to page 95, line 6. That is 
deleted. 

And the third deletion is on page 122, line 
23, over to and including line 3 on page 123. 

The fourth deletion begins at page 171, line 
17 and goes through line 13 on page 172. 

Those deletions will be made over the 
defendant's objections. 

The court has had considerable discussion 
about whether or not there was going to be any 
suggestion offered that possibly the defendant died as 
a result of his wife's smoking, not his own. The 
plaintiff is very concerned about that. 

The defendant is of the view they should be 
able to submit that testimony for the consideration of 
the jury. The court disagrees. That testimony will 
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not be allowed. 

Now, are we ready to go with the deposition. 
MR. SUFFERN: Your Honor, may I make a proffer 
for the purpose — 

THE COURT: You are objecting? 

MR. SUFFERN: I'm objecting. 
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THE COURT: That's good enough to know, but to 
tell the court of appeals if you are unsuccessful in 
this case. 

We will end what we are doing at 4:15, 
wherever we are. 

(The jurors were returned to the courtroom and 
the following proceedings were conducted in open court. 
As follows:) 

THE COURT: Please be seated. 

Members of the jury, the next witness to be 
called will be the deposition of David Tompkin, which 
of course was taken before he died. And it is a video 
deposition, so you will be able so see him testify and 
also hear his testimony. It is pretty lengthy, so we 
are not going to come close to completing it today. 

In fact, I've told counsel I don't know where 
we'll be in his deposition, but when we reach 4:15 we 
are going to stop for today. So you can relax. We 
are not going to go until this is over. 
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And you of course have the obligation to 
evaluate the credibility of Mr. Tompkin the same as 
any other witness. So you are fortunate that it is a 
video deposition, so you will get to see him testify 
as well as hear what it was he had to say. 

Now you may proceed. 

(Video played.) 

MR. SMITH: We are on the record. 

Let the record show, please, that the 
deposition is being taken according to the court's 
order, and also according to a notice to take 
deposition which has been marked as Plaintiff's 
Exhibit 1. It's now 11 minutes after 9 in the 
morning. 

MR. RILEY: Could we just reach a couple 
stipulations? 

Number 1, that all objections except as to 
form are reserved. 

MR. SMITH: Yes. 

MR. RILEY: And an objection on behalf of one 
defendant will apply to all. 

MR. SMITH: Sure, that will apply for 
everybody. 

Q Will you state your name please, sir? 

A David Tompkin. 
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1 Q Is the witness sworn in? We better do that, too 


2 


(Witness sworn.) 


3 

BY 

MR. SMITH: 


4 

Q 

Will you again state your name, please. 

sir? 

5 

A 

David Tompkin. 


6 

Q 

And Mr. Tompkin, your address, please? 


7 

A 

[DELETED] 


8 

Q 

And your date of birth, sir? 


9 

A 

December 28th, 1934. 


10 

Q 

And Dave, you are the plaintiff in this 

case. 

11 

correct? 


12 

A 

Yes. 


13 

Q 

Would you tell us please where you grew 

up? 

14 

A 

In Cuyahoga Falls, Ohio. 


15 

Q 

Go to school there? 


16 

A 

Yes, sir. 


17 

Q 

And graduated from high school there? 



that 
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18 

A 

Yes . 

19 

Q 

And that would have been in what year? 

20 

A 

1952 . 

21 

Q 

The occupation that you have held for the most part of 

22 

your 

life is what, sir? 

23 

A 

Laying brick, bricklayer. 

24 

Q 

And I guess were there other members of your family 

25 

that 

have been bricklayers? 

654 

1 

A 

Yes, sir. 

2 

Q 

And who were they? 

3 

A 

There was my grandfather, my father, my two brothers. 

4 

and 

it was, I believe it was my grandmother's father. 

5 

Q 

Dave, for the record, would you also give us your 

6 

Social Security number? 

7 

A 

[DELETED] 

8 

Q 

And are you married or single? 

9 

A 

Married. 

10 

Q 

And your wife's name? 

11 

A 

Jocelyn. 

12 

Q 

And she is here with us today, is she? 

13 

A 

Yes, sir. 

14 

Q 

And you folks were married when? 

15 

A 

1955. 

16 

Q 

Do you have any children? 

17 

A 

Yes . 

18 

Q 

And would you tell us their names please? 

19 

A 

Debra, the oldest, Denise and Donna. 

20 

Q 

And would you give us their proximate ages or birth 

21 

dates, Dave? 

22 

A 

I believe Debbie is 37, Denise is 31 and Donna is — 

23 

will 

be 2 9. 

24 

Q 

Dave, do you suffer from a serious illness? 

25 

A 

Yes, sir. 
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1 

Q 

And what is that, please? 

2 

A 

Lung cancer. 

3 

Q 

Would you tell us when you first learned that you had 

4 

lung 

cancer? 

5 

A 

June 26th, 1992. 

6 

Q 

And who was it that told you that? 

7 

A 

Dr. Haus. 

8 

Q 

And who is Dr. Haus? 

9 

A 

He is my oncologist. 

10 

Q 

And what city does he practice in? 

11 

A 

Cuyahoga Falls. 

12 

Q 

And where were you when Dr. Haus told you that? 

13 

A 

In Cuyahoga Falls, the building on Portage Trial. 

14 

Q 

That would have been in his office? 

15 

A 

Yes, sir. 

16 

Q 

Have you ever been told what was the cause of your 

17 

lung 

cancer or a cause of your lung cancer? 

18 

A 

Yes, sir. 

19 

Q 

And who told you that? 

20 

A 

Dr. Haus. 

21 

Q 

And where did he tell you that? 

22 

A 

In his office. 

23 

Q 

And when was that? 

24 

A 

Approximately in 1993. 

25 

Q 

And — 
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1 

A 

It was in 1993. 

2 

Q 

You are jut not sure of the day? 
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A I'm not positive of the date, right. 

Q And what did he tell you was the cause? 

MR. RILEY: Objection. 

MR. SMITH: I would like to state for the 
record that — 

THE COURT: Wait a minute, stop the machine, 
may I see counsel at the bench. 

(The following discussion was conducted 
at the side bar, between court and counsel, out 
of the hearing of the jurors, as follows:) 

THE COURT: Now, my book clearly shows that the 
last question was line 8, page 9 and we skipped down 
then to line 22, and all this stuff in-between was 
edited out, it wasn't going to be given now. 

What's going on with the — 

MR. McLAUGHLIN: Well, this should have been 
edited out. 

THE COURT: Now what does our recorder have? 

MR. NANCE: Your Honor, when we just came up 
earlier discussion we didn't, we didn't cut out that 
portion. 

THE COURT: Why not? 

MR. SMITH: It is supposed to be out. 
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MR. McLAUGHLIN: Well the question — 

THE COURT: This is just excluded. I don't 
want to have to go through and start ruling on 
objections. You guys agreed what's in and what's out, 
am I wrong? 

Are we going to have objections or just play 
and just play right on? 

MR. McLAUGHLIN: Here is the issue with Dr. 
Haus. If Dr. Haus is going to testify in this case, 
then he may be able to give this testimony. If Dr. 
Haus does not testify in this case. 

THE COURT: I thought the agreement it would 
start up again here. What I was objecting to, I don't 
want to hear Russell telling me on the report what his 
response is to questions. I always try to, what I 
call, sanitize depositions so we don't have colloquy 
going on when the video is going on. Now are we going 
to have more problems like this as we go along? 

MR. McLAUGHLIN: Well, with respect to the 
objection to what Dr. Haus told Mr. Tompkin about the 
cause of his lung cancer, we would object to that. 

The doctor is not going to testify in this case. 

THE COURT: Are you fellows agreed on what this 
deposition will read like, or are there still issues 
unresolved? 
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MR. SMITH: This comes out. There wasn't any 
objection. 

MR. McLAUGHLIN: There was an objection. 

MR. SUFFERN: Your Honor, I think to answer 
your question. 

THE COURT: Members of the jury, I have 
encountered a problem I had not anticipated. We are 
going to recess for the day. You may go home with my 
blessings and I'll see you tomorrow at 9:00 o'clock. 

Drive carefully. See you tomorrow. 

(Jury dismissed.) 

(Hearing concluded) 
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